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United States Government 

NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 

Washington, DC 20570-0001 

July 31, 2018 

 

Mark J. Langer, Clerk 
United States Court of Appeals 

for the District of Columbia Circuit 
E. Barrett Prettyman-U.S. Courthouse 
333 Constitution Avenue, NW, Room 5423 
Washington, DC 20001-2866 

Re: DirectSat USA, LLC v. NLRB 
D.C. Cir. Nos. 18-1092& 18-1156 
Board Case No. 13-CA-176621 

Dear Mr. Langer: 

I am transmitting the Certified List of the contents of the Agency Record in 

the above-captioned case. 

Very truly yours, 

/s/Linda Dreeben  
Linda Dreeben 
Deputy Associate General Counsel 
NATIONAL LABOR RELATIONS BOARD 
1015 Half Street, SE 
Washington, DC 20570-0001 
(202) 273-2960 

Ends. 

JA1

United States Government 

NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 

Washington, DC 20570-0001 

July 31, 2018 

Mark J. Langer, Clerk 
United States Court of Appeals 

for the District of Columbia Circuit 
E. Barrett Prettyman U.S. Courthouse 
333 Constitution Avenue, NW, Room 5423 
Washington, DC 20001-2866 

Re: DirectSat USA, LLC v. NLRB 
D.C. Cir. Nos. 18-1092 & 18-1156 
Board Case No. 13-CA-176621 

Dear Mr. Langer: 

I am transmitting the Certified List of the contents of the Agency Record in 

the above-captioned case. 

EncIs. 

Very truly yours, 

IslLinda Dreeben 
Linda Dreeben 
Deputy Associate General Counsel 
NATIONAL LABOR RELATIONS BOARD 
1015 Half Street, SE 
Washington, DC 20570-0001 
(202) 273-2960 

D 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

DIRECTSAT USA, LLC 

-Petitioner/Cross-Respondent 

V. 

NATIONAL LABOR RELATIONS BOARD 

Respondent/Cross-Petitioner 

Nos. 18-1092& 18-1156 

Board Case No. 
13-CA-176621 

CERTIFIED LIST OF THE NATIONAL LABOR RELATIONS BOARD 

Pursuant to authority delegated in Section 102.115 of the National Labor 

Relations Board's Rules and Regulations, 29 C.F.R. § 102.115, I certify that the 

list below fully describes all papers and documents, which constitute the record 

before the Board in DirectSat USA, LLC, Case No. 13-CA-176621. 

arah Z. Qureshi 
Associate Executive Secretary 
NATIONAL LABOR RELATIONS BOARD 
1015 Half Street, SE 	\ 
Washington, DC 20570-0001 
(202) 273-2960 

(Pd.( 

July. 31st, 2018 

JA2

UNI~ED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

DIRECTSAT USA, LLC ) 
) 
) 
) 
) 
) 
) 
) 
) 

Nos. 18-1092 & 18-1156 
. 'Petiti oneriCross-Respondent 

v. Board Case No. 
13-CA-176621 

NATIONAL LABOR RELATIONS BOARD 

RespondentiCross-Petitioner 
J 

CERTIFIED LIST OF THE NATIONAL LABOR RELATIONS BOARD 

Pursuant to atithority delegated in Section 102.115 of the National Labor 

Relations Board's Rules and Regulation~, 29 C.F.R. § 102.115, I certify that the 

list below fully describes all papers and documents, which constitute the record 

~ 

before the Board in DirectSat USA, LLC, Case No. 13-CA-176621. 

July 31st, 2018 

{!lAPc);z(JtL&hJ' 
~rahZ. Quresh~ ~ 

-iT" Associate Executive Secretary 
NATIONAL LABOR RELATIONS BOARD 
1015 Half Street, SE 
Washington, DC 20570-0001 
(202) 273-2960 

D 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

DIRECTSAT USA, LLC 

Petitioner/Cross-Respondent 

V. 

NATIONAL LABOR RELATIONS BOARD 

Respondent/Cross-Petitioner 

) 
) 	Nos. 18-1092& 18-1156 
) 
) 
) 	Board Case No. 
) 	13-CA-176621 
)_ 
) 
) 

CERTIFICATE OF SERVICE 

I hereby certify that on July 31, 2018, I electronically filed the foregoing 

with the Clerk of the Court for the United States Court of Appeals for the District 

of Columbia Circuit by using the appellate CM/ECF system. I certify that the 

foregoing document was served on all parties or their counsel of record through the 

appellate CM/ECF system. 

/s/Linda Dreeben  
Linda Dreeben 
Deputy Associate General Counsel 
NATIONAL LABOR RELATIONS BOARD 
1015 Half Street, SE 
Washington, DC 20570-0001 

Dated at Washington, DC 
this 31st day of July, 2018 

JA6

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

DlRECTSAT USA, LLC 
Nos. 18-1092 & 18-1156 

Petitioner/Cross-Respondent 

) 
) 
) 
) 
) 
) 
} 
) 
) 

v. Board Case No. 
13-CA-176621 

NATIONAL LABOR RELATIONS BOARD 

RespondentiCross-Petitioner 

CERTIFICATE OF SERVICE 

I hereby certify that on July 31, 2018, I electronically filed the foregoing 

with the Clerk of the Court for the United States Court of Appeals for the District 

of Columbia Circuit by using the appellate CMlECF system. I certify that the 

foregoing document was served on·all parties or their counsel of record through the 

appellate CMJECF system. 

Dated at Washington, DC 
this 31 st day of July, 2018 

IslLinda Dreeben 
Linda Dreeben 
Deputy Associate General Counsel 
NATIONAL LABOR RELATIONS BOARD 
1015 Half Street, SE 
Washington, DC 20570-0001 

D 
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JA7

renlo! ~XCIo!F'l UNOCR ~ U.S,C ~U 
INTERNEl UNITED STATES OF ""'ERICA DO NOT WRITE IN THIS SPACE FC"RIA ~1 .R8811 Nil. TIONAL LA60R RELATIONS BOARD c~, 

CHARGE AGAINST EMPLOYER C~ Date Rled 

INSTRUCTIONS: , , , , , , , 
a N"~~ , .• ,- b. Tel. No. 267.464.2783 
DirectSat USA 

, CO" NO • 

. ~axNO, 610-337-8051 
d. dty, s!ilIe, /Ina liP orxJe) I ~. , 
-479 Shoemaker Road, Suite 106 lauren ':.udley g. c-Ma'1 

King of Prussia, PA 19406 Human Resources Director Idudley@unftel<gs.com 

h. employed 
. 45 

'V;d~~ : 
, 

,TV 
kT"''' emflbyer has eroaged in ~nd Is engaging il unla:rlabm practlceswi"':n the meaning of seC:ion 8(a). subsections (I) 8ntl (list 

sOOifldior.s.1 8(a)(5) 01 the Nallonal Labor RelatlonsAa, and 1hese unfair labor 
practices are practices aflecUng oommercewilhln the meaning Of the Act. or Ille6e unfair labor practices are un:alr practices affecting car.merce 
within !he meaning oflheA&! and the POSit" ReorgarizationAd. 

2. Basis of the Charce (set forlh a claar e m roncisa statement of '''06 facts eonstitulin[} the alleged unfair labor practices) 

Since on or about May 19, 2016 tl"1e employer has refused to provide the Union a fu ll copy of Ihe contract between 
DirectSat and DirecTV in connection with the negotiations with the first collective barg~ining agreemenl between the 
parties. 

I 3 II , , '. g~' 

IBEW Local Uo,," 21 

, slaltl, , "0. leo . I'<g. 630960-4466 ext 449 

1307 W BlJlterfield Rd., Suite 422 
<c. C.IO N'. 630222-9121 

Dov'mers Grove, IL 60515 

" . F" No. 630 960-9607 

". ~M'" 

:I. Full name gr natronal or I r I san; ," 
organization) International Brotherhood of Electrical Workers 

6. DEa.ARATlON I Tel. No. 630222-9121 
I declare all ~ava read Ihe RbtM! charge and that tlla statements are \rue to tie !:lest of rr.y knowlOOge and beliJI. 

,, ;,:,~ J /£/ j?A IJdV ltJ f ItIE6S//,X. 
, " 630 ext 449 

(s:gn. ,uv of repiflHnlatiw 01' ~ m.1ciItg ch~} I (PrinVlfPli' ".1ltO' BIld lill. rH o/fi"'f, if ""Y) 
II-ax N(). 630 960-9607 

(I-Msil 
1307 Bufterfleld R.d., Suite 422 Downers Grove, IL 60515 5120/16 

dwebster@ibew21.org ("'teJ 

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPR ISON~ENT (U.S. CODE, TITLE 18, SECTION 11l(1) 

PRIVACY ACT STATEMENT 
Soiicitatoo ()lIbe informaioo on !his form Is aultl)fj~ by !he National LoWr RelaUoos Al;t (tlLRo\j, 29 U.S.C. ~ 151 eI :>eq. The p-indrsl US6 oflhe informafoo is to assist 
the tJ8tionai laborReiations Board (NLRB) in procmsing unfair laba practice aM related proceedngs orliligaMn The rOliillE uses 11)1" the informatial arefulty ;et lath in 
the Federal Reg's:er, 71 Fed. Reg. 74942-43 (Dec. 13, 2000). The f'LRB will further e;:plail these uses upon request. Di>dosure of HIt> informaloo 10 116 NLRB ~ 
vok.mtary; however. fallWEi tosuppt,< lhainfcrmatiol1 wi I uu.e!he NLRB to declillE to invoke is P'~ses. 

D 
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JA8

FI"5T 
FORM EXEMPT UNDER 44 U.S.C 3512 

INTERNET 
FORM NLRB-501 

(2-08) 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

CHARGE AGAINST EMPLOYER 

DO NOT WRITE IN THIS SPACE 

Case 

13-CA-176621 
INSTRUCTIONS: 
File an original with NLRB Regional Director for the region in which the alleged unfair labor practice occurred or is occurring_ 
r-----

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 
a. Name of Employer 

DirectSat USA 

d. Address (Street, city, state, and ZIP code) e. Employer Representative 
479 Shoemaker Road, Suite 106 Lauren Dudley 

King of Prussia, PA 19406 Human Resources Director 

I Date Filed 

5/20/16 

b. Tel. No. 267-464-1783-

c. Cell No. 

f. Fax No. 6103378051 

g. e-Mail 

Idudley@unitekgs.com 

---

h. Number of workers employed 

I Approx.45 
- -

i. Type of Establishment (factOlY, mine, wholesaler, etc.} j . Identify principal product or service 
Video Services Provider Satellite TV 

k. The above-named employer has engaged in and is engaging in unfair labor practices within the meaning of section 8(a), subsections (1) and (list 

subsections) 8(a)(5) _ of the National Labor Relations Act, and these unfair labor 
practices are practices affecting commerce within the meaning of the Act. or these unfair labor practices are unfair practices affecting commerce 
within the meaning of the Act and the Postal Reorganization Act. 

2. Basis of the Charge (set forth a clear and concise statement of the facts constituting the al/eged unfair labor practices) 

Since on or about May 19, 2016 the employer has refused to provide the Union a full copy of the contract between 
DirectSat USA and DirecTV in connection with the negotiations with the first collective bargaining agreement between the 

parties. In addition, since on or about May 19, 2016 the employer has refused to provide the Union a\l current agreements 
with sub contractors. 

3. Full name of party filing charge (if labor organization, give full name. including local name and number) 

IBEW Local Union 21 
4a. Address (Street and number, city, state, and ZIP code) 4b. Tel. No. 

630960-4466 xt 449 

1301 W Butterfield Rd., Suite 422 4c. Cell No. 
630222-9121 Downers Grove, IL 60515 

4d. Fax No. 630 960-9607 

4e. e-Mail 

dwebster@ibew21.org 
-

5. Full name of national or international labor organization of which it is an affiliate or constituent unit (to be filled in when charge is filed by a labOr 
organization) . . 

International Brotherhood of Electncal Workers, AFL-CIO 

I---
6. DECLARATION Tel. No. 

I declare ahav~ read ~e abo:e charge and that the statements are true to the best of my knowledge and belief. . 630222-9121 

Office. if any. Cell No. 
By ~/ e!/"/ @~> £ky r(J £" #z¥ /Pc ~()5, MI 630 960-4466xt 449 

ignafure of representative or person makmg charge) (Printltype name and title or office. if any) Fax No. 630 960-9607 

e-Mail 
1307 W Butterfield Rd. Suite 422, Downers Grove, IL 60515 

6/10/16 
dwebster@ibew21.org 

Address (date) 

WILLFUL FALSE STATEMeNTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001) 

PRIVACY ACT STATEMENT 
Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. The principal use of the information is to assist 
the National Labor Relations Board (NLRB) in processing unfair labor practice and related proceedings or litigation. The routine uses for the information are fully set forth in 
the Federal Register. 71 Fed. Reg. 74942-43 (Dec. 13, 2006). The NLRB will further explain these uses upon request. Disclosure of this information to the NLRB is 
VOluntary; however. failure to supply the information will cause the NLRB to decline to invoke its processes. 

D 
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CORNFIELD AND FELDMAN LLP 
ATTORNEYS AND COUNSELORS 

25 EAST WASHINGTON STREET 
SUITE 1400 

CHICAGO, ILLINOIS 60602-1803 
(312) 236-7800 FAX (312) 236-6686 

1-800-621-3821 

ARNOLD E. CHARNIN 
(1933-1978) 

LINZEY D. JONES 
(1922-2005) 

PAMELA LAMBOS 
GAIL E. MROZOWSK1 
EL1SA REDISH 
MARK S. STEIN 
MICHAEL S. YOUNG 

 

June 14, 2016 

Kevin McCormick, Board Agent 
National Labor Relations Board 
Region 13 
219 South Dearborn Street 
Suite 808 
Chicago, IL 60604 

Re 	DirectSat USA and IBEW Local Union 21 
Case No 13-CA-176621 
POSITION STATEMENT IN SUPPORT OF ULP  

Dear Sir: 

The following is a position statement in support of the 
subject unfair labor practice charge filed by Local #21, IBEW 

The Amended Charge requests that the NLRB find that the 
Employer, DirectSat, is in violation of Section 8(a) (5) by failing 
and refusing to provide the charging Union with copies of 
DirectSat's agreement with Direct TV and agreements between 
DirectSat covering contracted technicians performing bargaining 
unit work functions as assigned through the Employer's South 
Holland, Illinois location. 

The Union requires the requested documents in connection with 
the Union's efforts to achieve a first collective bargaining 
agreement with the Employer for the certified bargaining unit of 
technicians working out of the South Holland location 	The NLRB 
has long recognized that the good faith bargaining obligation of 
Section 8(a)(5) requires that an employer upon request supply a 
union as the bargaining representative with information in order 
for the union to engage in effective bargaining 	S I Allen & Co, 
1 NLRB 714 (1936); Industrial Welding Co., 175 NLRB 477 (1969); 
Oregon Coast Operators Ass'n, 113 NLRB 1338 (1955), aff'd 246 F 2d 
280; and Southern Saddlery Co. 90 NLRB 1205 (1950) 
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CORNFIELD AND FELDMAN LLP 
AITORNEYS AND COUNSELORS 
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SUITE 1400 

CHICAGO, ILLINOIS 60602-1803 
(312) 236-7800 FAX (312) 236-6686 

1-800-621-3821 

June 14, 2016 

Kevin McCormick, Board Agent 
National Labor Relations Board 
Region 13 
219 South Dearborn Street 
Suite 808 
Chicago, IL 60604 

Re DirectSat USA and IBEW Local Union 21 
Case No, 13-CA-176621 
POSITION STATEMENT IN SUPPORT OF ULP 

Dear Sir 

ARNOLD E. CHARNIN 
(1933-1978) 

LINZEY D. JONES 
(1922·2005) 

The following is a position statement in support of the 
subject unfair labor practice charge filed by Local #21, IBEW 

The Amended Charge requests that the NLRB find that the 
Employer, DirectSat, is in violation of Section 8(a) (5) by failing 
and refusing to provide the charging Union with copies of 
DirectSat's agreement with Direct TV and agreements between 
DirectSat covering contracted technicians performing bargaining 
unit work functions as assigned through the Employer's South 
Holland, Illinois location, 

The Union requires the requested documents in connection with 
the Union's efforts to achieve a first collective bargaining 
agreement with the Employer for the certified bargaining unit of 
technicians working out of the South Holland location The NLRB 
has long recognized that the good faith bargaining obligation of 
Section 8(a) (5) requires that an employer upon request supply a 
union as the bargaining representative with information in order 
for the union to engage in effective bargaining S, I Allen & Co, 
1 NLRB 714 (1936); Industrial Welding CO" 175 NLRB 477 (1969); 
Oregon Coast Operators Ass'n, 113 NLRB 1338 (1955), aff'd 246 F 2d 
280; and Southern Saddlery Co, 90 NLRB 1205 (1950) 

D 
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NLRB Region 13 	 Page Two 

The following summary of the evidence submitted by the Union 
supports the Union's charge 

1 	The Union is the certified bargaining representative 
for technicians employed by the Employer assigned to the South 
Holland location. 

2 	Since the Union was certified by the NLRB in 2014, 
the Union has been unable to achieve a collective bargaining 
agreement with the Employer.  

3 The technicians working for the Employer are 
exclusively engaged in installing and maintaining DirecTV services 
within a geographic area serviced by the South Holland operation. 

4 	After the Union was certified by the NLRB, AT&T 
purchased DirecTV 	Since the acquisition AT&T has assigned 
technicians who are part of Local 21's bargaining unit in Illinois 
and Northwest Indiana to providing DirecTV services in addition to 
DirecTV installation and maintenance performed by the South Holland 
technicians 

5 	Based upon information provided to the Union by the 
South Holland technicians and by investigation conducted by Union 
Business Representative David Webster, the Union has reasonable 
cause to believe that DirecTV (AT&T) has direct control over the 
training, assignments, working condition's and standards for the 
payment of wages to both the bargaining unit and contract 
technicians employed at the South Holland operation based upon 
piece work formulas 

Therefore, the Union requires the requested documents for the 
following reasons 

1 	To obtain knowledge of the method by which the 
bargaining unit employees and contract technicians are paid, 

2 	To determine the extent of control by DirecTV (AT&T) 
over the hours, wages and working conditions of the bargaining unit 
technicians and contract technicians 
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The following summary of the evidence submitted by the Union 
supports the Union's charge 

1 The Union is the certified bargaining representative 
for technicians employed by the Employer assigned to the South 
Holland location, 

2 Since the Union was certified by the NLRB in 2014, 
the Union has been unable to achieve a collective bargaining 
agreement with the Employer 

3 The 
exclusively engaged 
within a geographic 

technicians working for the Employer are 
in installing and maintaining DirecTV services 
area serviced by the South Holland operation, 

4 After the Union was certified by the NLRB, AT&T 
purchased DirecTV Since the acquisition AT&T has assigned 
technicians who are part of Local 21's bargaining unit in Illinois 
and Northwest Indiana to providing DirecTV services in addition to 
DirecTV installation and maintenance performed by the South Holland 
technicians 

5 Based upon information provided to the Union by the 
South Holland technicians and by investigation conducted by Union 
Business Representative David Webster, the Union has reasonable 
cause to believe that DirecTV (AT&T) has direct control over the 
training, assignments, working conditions and standards for the 
payment of wages to both the bargaining unit and contract 
technicians employed at the South Holland operation based upon 
piece work formulas 

Therefore, the Union requires the requested documents for the 
following reasons 

1 To obtain knowledge of the method by which the 
bargaining unit employees and contract technicians are paid, 

2 To determine the extent of control by DirecTV (AT&T) 
over the hours, wages and working conditions of the bargaining unit 
technicians and contract technicians 
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Kevin McCormick, Board Agent 	 June 14, 2016 
NLRB Region 13 	 Page Three 

3 	And, thereby, to determine whether DirecTV (AT&T) is 
a joint employer for the purpose of collective bargaining 

4 	And to determine whether the contract technicians 
are actually functioning as employees of DirectSat and DirecTV and 
therefore should be accreted to the Union's bargaining unit 

5 	And possibly to determine whether the DirectSat 
employees and the AT&T technicians have been sufficiently 
integrated by AT&T that they should be accreted to the existing 
Local 21-AT&T bargaining unit 

It is important for the Union to underscore that at this point 
we are not seeking the NLRB to make a determination whether 
DirectSat and DirecTV (AT&T) are joint employers or that the 
contract technicians are DirectSat employees within the meaning of 
the Act 	The Union is only requesting access to the full 
DirectSat-DirecTV contract and the agreements with the contract 
technicians so that the Union can understand the extent to which 
DirecTV (AT&T) controls the employment of the South Holland 
technicians 

Respectfully submitted, 

GAC/saf 

cc 	Dave Webster, IBEW 21 

CORNF LD AND LDMAN LP 

Gilbert A. Cornfield 
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3 And, thereby, to determine whether DirecTV (AT&T) is 
a joint employer for the purpose of collective bargaining 

4 And to determine whether the contract technicians 
are actually functioning as employees of DirectSat and DirecTV and 
therefore should be accreted to the Union's bargaining unit 

5 And possibly to determine whether the DirectSat 
employees and the AT&T technicians have been sufficiently 
integrated by AT&T that they should be accreted to the existing 
Local 21-AT&T bargaining unit 

It is important for the Union to underscore that at this point 
we are not seeking the NLRB to make a determination whether 
DirectSat and DirecTV (AT&T) are joint employers or that the 
contract technicians are DirectSat employees within the meaning of 
the Act The Union is only requesting access to the full 
DirectSat-DirecTV contract and the agreements with the contract 
technicians so that the Union can understand the extent to which 
DirecTV (AT&T) controls the employment of the South Holland 
technicians 

Respectfully submitted, 

GAC!saf 

::m~LP 
'Gilbert A. Cornfield 

cc Dave Webster, IBEW 21 
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Tel 212 545·4000 
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E-FILE 
Kevin McCormick, Esq. 
NLRB, Region 13 
2 19 South Dearborn, Room 808 
Chicago, IL 60604 
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August 2, 20 16 

Re: DirectSat USA 
Case No. 13-CA-1 7662 1 

Dear Mr. McCormick: 

MON.\ IOIrrH COUl,nr. NJ R,I' .F.t!;II. I'll : 

,\IORRIHOWN, N) 1I1I1'1i1 CITY. SO 

N I',," ()RLfAN~, 1,\ IUCIi MllN I), VA 

N I' W YORK. NY ~ACI\AM I'.NTO. (:11 

NORHII.K. VA SMT I ~\KE ern . 1' 1' 

O.'MIIA.NI: S,\N [)IH;O, ell 

ORIIN( ;EOHJNTY,CII SAN fRANCISCO, CA 

()III..lNIlO, n. SANJUAN, I'M 

I'I IlLA nI'U'I~IA, I'A SEATn ,l'~ WA 

1'1 11 WN IX, AZ ~T, !.OUIS, Mil 

I'J'ITSIIURGI·I, I'll STIIMHHHI, CT 

I'ORTI..INlJ, o lt 'I:.\MI',\ , I'I. 

I'OR"~ I (lUTlI , N il WA-"I IiNGTON, Ll{:ItEl;UIN 

I'ROVIlIENCF, RI Wl nTIC ri .AINS, NY 

We are counsel to DirectSat USA ("DirectSat") in this matter. We subm it the 
following in support of DirectSat' s position that its refusal to provide IBEW Local 21 (the 
"Union") with the entire Home Services Provider agreement between DirectSat and DirecTV, 
Inc. ("DirecTV") and DirectSat's agreements with its subcontractors did not violate Section 
8(a)(5). The Union's allegations are merit less and the charge should be dismi ssed in its entirety. 

I. BACKGROUND 

A. The Business of DirectSat 

DirectSat installs and services satellite televi sion equipment for DirecTV. 
DirectSat operates offices in what is referred to as the Chicago Designated Market Area, 
including a faci lity in South Holland, Illinois. 1 DirectSat provides these services pursuant to a 
I-lome Service Provider ("HSP") agreement with DirecTV. 

B. Local 21 IBEW 

On February II , 20 14, the Union was certified as the exclusive bargaining 
representatives of all full-time and part-time installation and service technicians at the Mokena 
facility. DirectSat and the Union have been negotiating a first contract since August 2014. 

I The South Holland faci li ty re located from Mokena, Illinois in or about May 20 15. 
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C. The Union's Requests For Information 

Mr. Kevin McCormick 
August 2, 20 16 

Page 2 

Throughout negotiations, the Union has made several info rmation requests, and 
DirectSat has routinely responded in good fa ith. For example, at the onset of negotiations in 
August 201 4, in response to the Union's request for information, DirectSat provided the Union 
with the allocation of monthly costs between DirectSat employees and DirectSat for medical, 
dental and vision insurance and information regarding paid sick days. See Exhibit "A." 

Over the course of negotiations, the Union has made a number of requests for 
portions of HSP agreement between DirectSat and DirecTV. The Union initially requested a 
copy of the HSP agreement between DirectSat and DirecTV by email dated November 23, 20 15. 
See Exhibit "B." The purported justification for the request was "".one of the company's 
proposal references the 1-ISP agreement with DTV. We'd like a copy of the agreement 
referenced in the proposal. " DirectSat understood the request referred to DirectSat proposal 
NO.78 dated November 4, 20 15 entitled "New Product Lines" aJl(/ wldch referenced the 
treatment af "products of services other I//{m those provided pursuant to {DirectSat'sj Home 
Service Provider agreement with DirecTV ... " (emphasis in original). On December 4, 2015, 
DirectSat responded with those portions of the 1-ISP agreement del ineating services provided by 
DirectSat pursuant to the HSP agreement. See Exh ibit "C.,,2 

On March 18, 20 16, the Union requested information on metrics establi shed by 
DirecTV to measure the performance of DirectSat. See Exhi bit "D." The basis for this request 
was the Employer's explanation during bargaining that, although not required to do so by its 
HSP agreement, in establishing performance metrics of teclmicians, it took its own performance 
standards into consideration. On April 6, 20 16, DirectSat provided the Union with the metrics 
established by DirecTV to measure the performance of DirectSat. See Exhibit "E." 

On May 19,20 16, the Union again requested a full copy ofthe HSP agreement as 
well as "current agreements with subcontractors." This time, however, the ostensible reason for 
the Union's request was "to evaluate the extent of control of DirectSat by DirecTV/AT &1'." See 
Exhibit "F." DirectSat responded on May 23, 2016. DirectSat advised the Union that the 
request for the full copy of the HSP agreement to evaluate DirecTV's control over DirectSat was 
irrelevant to negotiations between DirectSat and the Union because DirecTV does not have any 
control over the wages paid to DirectSat's employees or the metrics used to evaluate the 
perFormance of bargaining unit employees, and these decisions are vested exclusively in the 
control of DirectSat. See Exhibit "G." On June 22, 20 16, DirectSA T supplemented its response 
and advised the Union that, simi larly, subcontractor agreements were not relevant to the Union's 
stated reason for requesting the subcontracts. See Exllibit "I-I." Indeed, DirectSat and the Union 
already reached a tentative agreement in negotiations on the use of subcontractors. 

2 On April 5, 2016, the Union again requested a full copy of the HSP agreement "particu larly because of the 
referenced n[sic] the New Products Lines Proposal." I-lav ing already provided relevant information to tbe Union, 
DirectSat did not provide any further response_ 
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II. ARGUMENT 

Mr. Kevin McCormick 
AuguSl2, 201 6 

Page 3 

A. DirectSat's HSP Agreement With DirecTV and DircctSat's Subcontracts Are 
Not Relevant 

The duty to bargain under the Act includes the duty to provide in formation that is 
necessary for the union to perfo rm its functions as representative of the bargai ning unit, and 
information pertaining to mandatory subjects of bargaining is presumptively relevant to the 
union's role. See,~, Southern California Gas Co., 344 NLRB 23 1 (200S). Where, as here, a 
union requests information that does not involve the bargaining unit, there is no presumption of 
relevance. Rather, the union must establish the relevance and necessity of the information. Trim 
Corp., 349 NLRB 608 (2007) (information request concerning the existence of an alleged alter
ego operation is not presumptively relevant). Island Creek Coal, 292 NLRB 480, 490 fn . J 9 
( 1989). 

B. The Union Has Not Alleged A Joint Employer Relationship, its Explanation 
of Relevance Was Not Precise. and There is No Objective Basis for the 
Information Requested. 

We are not aware of any assertion by the Union that DirectSat and DirecTV 
and/or Di rectSat and its subcontractors are joi nt employers. The Union's latest stated reason fo r 
seeking the entire HSP agreement was "to evaluate the extent of control" of DirectSat by 
DirecTV but has offered no explanation as to how such request is relevant to any issue in 
negotiat ions. 

Where the union requests in formation that does not involve the bargaining unit, 
the union's explanation of relevance must be made with some precision, as a generalized 
conclusory explanation is insufficient to trigger an obligati on to supply information. Island 
Creek Coal, 292 NLRB 480, 490 fn . 19 (1989). Here, the Uni on' s explanation of relevance was 
the antithesis of precision. Indeed, the Union changed its stated reason for why it was seeking 
the entire I-ISP agreemcnt. The Union initially claimed it sought the entire HSP agreement 
because the agreement was referenced in DirectSat 's New Products Lines Proposal. The Union 
offered no objection when DirectSat provided the rele vant provisions of the [-[SP agreement. 
Nor did the Union object when in response to its request for the HSP agreement so it could 
analyze the performance metrics imposed on DirectSat, DirectSat provided on ly those 
provisions of the HSP agreement addressing the performance metrics. Then, in May 20 16, the 
Union changed course and tri ed to justi fY its request for the entire HSP agreement so it could 
"evaluate the extent of control of DirectSat by DirecTV/AT&T." Of course the Union never 
offered any explanation as to why or how the suspected control of DirecTV over DirectSat was 
relevant to negotiations. 

Given the lack of any cogent explanation from the Union for its request for the 
complete HSP agreement, DirectSat is left to speculate that the Union seeks to investigate 
whether a joint employer relationship exists between DirecTV and DirectSat under the standards 
establ ished by the Board in Browning Ferris Industries of Cal ifo rnia, Inc. , 362 NLRB No. J 86 
(August 27, 20 1S). Even assuming arguendo this is rationale for the Ullion 's conduct, it is 
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insurficient as a matter of law to require DirectSAT to provide the HSP agreement. The Union 
must have a reasonable objective factual basis to seek the information requested. Piggly Wiggly 
Midwcst LLC, 357 NLRB 2344 (2012). The Union certainly has not articulated any such 
reasonable objective factual basis warranting its demand for the HSP agreement. We are not 
aware of any cases, and to our knowledge the Union has not provided the Region with any cases, 
to support its position that it is entitled the entire HSP agreement and DirectSa!'s subcontracts on 
an alleged joint employer theory 3 Our research shows the only case that comes remotely close 
is Cannelton Industries, Inc. , 339 NLRB 996, 997 (2003), which arose in the context of a request 
for information based on a single employer/alter ego theory. However, in CaIUlelton, unlike 
here, the Union provided nine specific objective factors why they had reasonable belief that a 
single employer/alter ego relationship existed. I-I ere the Union has not articulated , nor can it 
articulate, filly objective factors to support a reasonab le belief that DirectSat and DirecTV and/or 
DirectSat and its subcontractors are joint employers. 

While the Board's standard for evaluating information requests is a broad 
discovery-type standard, the standard is not nonexistent. There must be some objective facts to 
establish a reasonable belief. See,~, Dodger Theatricals Holdings, 347 NLRB. 953, 967 
(2006) (where the Board affirmed the ALl's findings, and the ALl stated: "I note that a number 
of Board cases, phrase the burden on unions in such cases as needing only to establish a 
'reasonable belief that the information is relevant, without adding the requirement that it must 
also be based on objective factors ... However, an examination of the facts in these cases reveals 
the existence of such objective facts, in order to establish the Union's 'reasonable belief.' In my 
view, the added requirement of objective facts to establish 'reasonable belief is meant to make 
clear that the union's belief cannot be construed as ' reasonable', where it is not based on 
objective facts, but rathel', suspicion, surmise conjecture or speculation). Here, there are 
absolutely no objective facts the Union has or can point to which establish a reasonable belief of 
a joint employer relationsh ip. DirectSat already explained to the Union at the bargaining table 
that DirecTV does not have any control over the wages paid to DirectSa!'s employees or the 
metrics used to evaluate the performance of bargaining unit employees. See Exhibit "D." These 
decisions are vested exclusively in the control of DirectSa!. 

III. CONCLUSION 

For nearly two years DirectSat has bargained in good faith over the wages, hours 
and other terms and cond itions of employment of unit employees and routinely provided the 
Union with information it requested related to bargaining. The Union's information request at 
issne has no apparent relationship to bargaining, and the Union has not provided any reasonable 
objective factual basis that the information it requested is even remotely relevant. The Union is 
simply engaged in a fishing expedition designed, we believe, to establish a bargaining obligati on 
of another entity. That, however, is an issue between the Union and DirecTV alone. 

1 The Region advised us that the Union did not provide the Region with any case law to support its pos ition that it is 
entitl ed to the entire HS? agreement or DirectSat's subcontracts. If the Union provides the Region with any case 
law it argues supports its position, DirectSat respectfully requests that the Reg ion advise DirectSat of such case law, 
and DirectSat reserves it right to respond. 
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For all of the foregoing reasons, we respectfully submit the instant charge is 
without merit and should be dismissed in its entirety. 

Very truly yours, 

Jackson Lewis P.C. 

Eric P. Simon 
Douglas J. Klein 
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My DmECT DIAL IS: (212) 545-4014 1l~:lIt()1T, ~1I ~1()ltK rHI 1WN,NJ 

My EMAil ADDRESSIS:SIMONF.@JACKSONLF.WIS.COM 

August 22, 2014 

VIA FACSIMILE (630-960-9607) & U.S. MAIL 

MI'. David Webster 
Business Representative 
Local 21, IBEW 
1307 Butterfield Road, Suite 422 
Downers Grove, Illinois 60515-5606 

Deal' MI'. Webster: 

Re: DirectSat USNSupplemental Response to 
Union's July 16,2014 Information Request 

In response to Paul T. Wright's July 16, 2014 letter requesting information regarding 
costs for DirectSat' s benefit package, attached are the allocation of monthly costs between DirectSat 
employees and DirectSat for medical, dental , and vision insurance during the period September 1,201 2 
to current. Also attached is DirectSat's policy as of January 1,2014 regarding paid sick days 

If you have additional questions, please do not hesitate to contact me. 

Very truly yours, 

JACKSON LEWIS P.C. 

Eric P. Simon 
EPS/gb 

USCA Case #18-1092      Document #1769280            Filed: 01/18/2019      Page 25 of 323



JA21

EXHIBITB 

USCA Case #18-1092      Document #1769280            Filed: 01/18/2019      Page 26 of 323



JA22

From: Dave Webster [mailto :dwebster@ibew21.orgl 
Sent: Monday, November 23, 2015 2:55 PM 
To: Lauren Dud ley <LDudley@unitekgs.com> 
Subject: RE: Information Request 

Lauren, 
Thank you for the info. However, I've noticed that there are some missing names from 

the Tech Detail repOli. It looks like they are guys on disability or some sort of leave at the time 
this report was run, which leads me to a question on that report. .. what time period is the repOli 
for? I'm guessing it was for one day, but I didn't see a way to tell for sure. If so, which day? If 
not what time period? 

The names missing fi.-om the repOli are Adams, Garza, Hickenbottom, Urbina, Carter, Conner & 
Griffith. I Imow about all of them but Adams & Hickenbottom being out on leave for a period 
of time and I think all of them except Carter, Conner and Griffith are back. Can you please run 
that report again (in a different time period) now that most have returned and if it IS only one 
day can you run a couple of days in different weeks so we can see the changes, please. 

Also, can you send me info on the amount of money earned by each tech during the time period 
ofthe report you already sent and the reports that will be sent from the request above? We are 
uying to work r,m wages and this information is important to be. able to come to an agreement 
that the techs can live with. 
In addition, one of the company proposals references the HSP agreement with DTV. We' d like 
a copy of the agreement referenced in the proposal. 

Also referenced in a proposal are performance standards utilized by the "Employers customer". 
We'd like to see the standards that DTV is asking you to meet. To be clear, not the metrics used 
by DSat derived from the standards set by the Employers customer, but the actual standards 
fi'om DTV that DSat uses to form the scorecard metrics. 

During bargaining Dan referenced a map with a radius for each tech. Can you provide an 
example (Map) that shows the radius of each tech and how it benefits the techs financially as 
per Dan? 

In the Chicago South TOQ meeting Dan inadveliently showed a slide that talked about a bonus 
plan for senior techs (I believe it was for those with 10+ years) that is being rolled out in the 
market, but not in South Holland due to status Quo. Please provide info on that program so we 
can discuss. 
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Talking about status quo .. .I know you were looking for names of people that combine brealcs & 
lunches to take a 60 minute lunch. The only names I have at the moment are Urbina and 
naturally Dillon. I believe that there are a few more, but haven't tallced to them to be sure. I've 
been told that the GM recently told them that it is no longer allowed. Once again it is illegal to 
begin enforcing rules that have not been enforced prior to certification & while I cannot recall 
exact names of people that have been doing it I know that it was being done when Dave Propp 
was there and we were organizing as well as after certification. In talldng to Kordel today he 
said that the number of people that do it is few, but with the busy schedule it was causing past 
dues and reschedules. I don't understand how management (above Kordel' s level) can enforce 
status quo when it comes to the 10 Year bonus, but then ignore it when we get to enforcing 
rules that have not been enforced. Can we compromise by giving the South Holland techs the 
bonus given to everybody else in exchange for agreeing to the enforcement of the rule that has 
not been enforced until recently? We really should have had an agreement before Kordel was 
told to make the announcement. 

Please provide the criteria used to determine the tech efflciency levels (i.e. what is used to 
determine tech efficiency where some are at a 1.4 rate vs. 1.0 or 1.6). 

I'd like to see the Offlce scorecard that includes NPS and/or anything else that is different with 
Chicago South techs vs. the rest of the market for the past 4 qualters 

Lastly, can you provide the completion percentage for Installs, Upgrades and Service calls 
respectively? 

Thanlcyou, 

David E. Webster 
Business Representative/Organizer 
IBEW Local 21 
630222-9121 

2 
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From: Lauren Dudley 
Sent: Friday, December 04,20152:59 PM 
To: 'Dave Webster' <dwebster@ibew21.org> 
Subject: RE : Information Request 

[Jave, 
Per your requesls, pleme see below and a l lached. 

So you're aware, I' ll be going out on matern ity leave w ithin the next week or so. In my absence, pleme filter 
llny queslions in regards to a members performance, employment or issues at the o llice through Kordell. Any 
requests similar to the below or in regards to negotiations should be directed to Eric Simon. 

Please le t me know if you have a ny questions. 

Lauren Dudley, PHR 
Human Resources Director 
UnlTel< Global Services 
2010 Renaissance Blvd . 
King of Prussia , PA 19406 
• office: 267,464,2783 · fax: 267-401 -1561 • cell: 610.930,3030 ' email: Idudley@unitekgs.com 

From: Dave Webster Imallto :dwebster@ibew21.orgl 
Sent: Monday, November 23,20152:55 PM 
To: Lau ren Dudley <LDudley@unitekgs.col11> 
Subject: RE: Information Request 

Lauren, 
Thank you for the info, However, I've noticed that there are some missing names from 

the Tech Detail repoti. It looles like they are guys on di sability or some SOli of leave at the time 
this repmi was run, which leads me to a question on that report .. . what time period is the report 
for? I'm guessing it was for one day, but T didn't see a way to tell for sure. If so, which day? If 
not what time period? In genera l, the tech detai l report is generated bi-weekly (tw ice per week). 

The names missing from the report are Adams, Garza, Hickenbottom, Urbina, Carler, Conner & 
Griffith. I know about all ofthem but Adams & Hickenbottom being out on leave for a period 
of time and I think all of them except Calier, Conner and Griffith are bad e. Can you please run 
that repmi agai n (in a different time period) now that most have returned and if it IS only one 
day can you run a couple of days in different weeks so we can see the changes, please. See 
attached for week of 11/23 (only one repmt was generated for th is week due to the hol iday). 
Gregory Hickenbottom has been out on leave since 10/3/15. 
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Also, can you send me info on the amount of money earned by each tech during the time period 
of the report you already sent and the reports that will be sent from the request above? We are 
trying to work on wages and this information is important to be able to come to an agreement 
that the techs can live with. See attached 

In addition, one of the company proposals references the HSP agreement with DTV. We'd like 
a copy of the agreement referenced in the proposal. See attached, relevant to scope of work 

Also referenced in a proposal are performance standards utilized by the "Employers customer". 
We'd like to see the standards that DTV is asking you to meet. To be clear, not the metrics used 
by DSat derived/rom the standards set by the Employers customer, but the actual standards 
from DTV that DSat uses to form the scorecard metrics. Scorecard metrics for techs are 
decided and formed interna lly, not by DTV. Please refer to the tech Scorecard for the metrics 
and standards relevant to techs. 

During bargaining Dan referenced a map with a radius for each tech. Can you provide an 
example (Map) that shows the radius of each tech and how it benefits the techs financially as 
per Dan? See attached map. A smaller radius means less drive time; less drive time between 
jobs is financially beneficial to techs in that they're spending more time on jobs, closing work, 
rather than driving. 

In the Chicago South TOQ meeting Dan inadvertently showed a slide that talked about a bonus 
plan for senior techs (I believe it was for those with 10+ years) that is being rolled out in the 
market, but not in South Holland due to status Quo. Please provide info on that program so we 
can discuss. 
10 Year Recognition Program - For all techs who have been with the Company for 10 years, 
without any gaps in employment: . 

• $1000 Net Payout 
• Branded Shirt and Jacket 
• $100 Visa Gift Card 
• Scorecard - Never a Level I , guarantee to move up a level 
• Weekends Off- outside of weather issues or extremely high volume 

Talking about status quo .. .I know you were looking for names of people that combine breaks & 
lunches to take a 60 minute lunch. The only names I have at the moment are Urbina and 
naturally Dillon. I believe that there are a few more, but haven't talked to them to be sure. I've 
been told that the GM recently told them that it is no longer allowed. Once again it is illegal to 
begin enforcing lUles that have not been enforced prior to certification & while I cannot recall 
exact names of people that have been doing it I lmow that it was being done when Dave Propp 
was there and we were organizing as well as after certification. In talking to Kordel today he 
said that the number of people that do it is few, but with the busy schedule it was causing past 
dues and reschedules. I don't understand how management (above Kordel's level) can enforce 
status quo when it comes to the 1 0 Year bonus, but then ignore it when we get to enforcing 

2 
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rules that have not been enforced. Can we compromise by giving the South Holland techs the 
bonus given to everybody else in exchange for agreeing to the enforcement of the rule that has 
not been enforced until recently? We really should have had an agreement before Kordel was 
told to make the announcement. As I've already expressed, I don't believe it is cOlllmon 
practice that employees take an hour lunch, nor has it consistently been done in the past under 
previous management; therefore there's been no change to working conditions. At this point, 
you haven' t provided any details or facts that change the companies view on continuing to 
enforce this rule. 

To yom point, rolling out the 10 year bonus would be a change to working conditions which we 
will not implement without negotiating with the union, as requ ired. 

Please provide the criteria used to determine the tech efficiency levels (i.e. what is used to 
determine tech efficiency where some are at a 1.4 rate vs. 1.0 or 1.6). 
Criteria used to determine : 

• Expediency level of the tecluucian (fast vs slow) 
• Tenure of the technician 
• Skill Set of the Technician in combination of the completion rate of the market. In other 

words, the rate in which jobs should book to keep techs productive. 
• Amount of Backlog in the system 
• Tech Service Role 

I'd like to see the Office scorecard that includes NPS and/or anything else that is different with 
Chicago South techs vs. the rest of the market for the past 4 quarters 
Attached is 20 I 5 Q2, Q3 and Q4 to date . Anyth ing further back will take time to generate as our 
ana lytics team was not tracking prior to Q2 ofthis year. . I'm hoping the attached is sufficient 
for your purposes. 

Lastly, can you provide the completion percentage for Installs, Upgrades and Service calls 
. I ? respectJve y . 

November Work Order Type Completion Rate 

South Holland Former Install 80.15% 
South Holland New Install 64.79% 
South Holland Service 67.72% 
South Holland Upgrade 78.41% 

Thank you, 

David E. Webster 
Business Representative/Organizer 
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From: 
Sent: 
To: 
Subject: 
Attachments: 

M·. Simon, 

Dave Webster <dwebster@ibew21.o rg > 
Friday, March 18, 2016 12:09 PM 
Simon, Eric P. (NYC) 
DSat ~argaining 3/22/16 
DSat Contractor Percentages. pdf 

To prepare for our next bargaining session I thought it might be worthwhile to highlight 
lhe lcey umesolved issues. As I see it the KEY issues are Wages, Benefits and New Product 
Lines. The last proposals on wages and benefits were passed by the union and the last New 
Producl Line proposal was passed by the company. 

I would also like to request information and relevant documents to show how the technician 's 
scorecard is detennined. Not only the metrics, but how the metrics are determined and by 
whom. Technicians have been told in the past by Jeff Jami,ol1 that the scorecard is decided and 
controlled by DirecTV and I have been told by the company that the scorecard is decided and 
formed internally not by DirecTV. 

The union requests a FULL copy of the IISP agreement between DirectS at & DirecTV 
particularly because of the reference n the New Product Lines proposal. 

Lastly, please see the attached and provide updated data as close to current date as possible. 

Regards, 

David E. Webster 
Business Representative/Organizer 
IBEW Loca121 
630 222-9121 

1 
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From: 
Sent: 
To: 
Cc: 
Subject: 

Attachments: 

Simon, Eric P. (NYC) 
Wednesday, April 06, 2016 5:39 PM 

Dave Webster 
Lauren Dud ley (Idudley@unitekgs.com); dyannantuono@directsatusa.net 

DTV Performance Metrics 
Metrics_HSP Agreement.pdf 

Mr. Webster: attached per your request are the current metrics established by DirecTV to 
measure the performance of DirectSat. 

Eric P. Simon, Esq. 
Princ:ipal 
Jackson Lcwis, P.C. 
666 Third Avellue 
New York, New York 10017 
?1 ?-!i4!i-40141 Direct 
21297232131 Fax 
646-942-74761 Cell 

sirnone@jacksonlewis.com 

www.jacksonlewis.com 

1 
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From: Dave Webster [mailta:dwebsterCalibew21.orgl 
sent: Thursday, May 19, 2016 9:31 AM 
To: Simon, Eric p, (NYC) 
Subject: Bargaining info 

Mr. Simon, 
In cunnectiun wilh DirectSat negotiations I renew my request for a FULL copy ofthe IISP agreement 

between DirectSal Hnd DirecTV/AT&T in additioll to aU current agreements with sub contractors, to evaluate 
the exten t u[ cuntm l u[DirectSat by Dil'ecTV/AT&T, 

Dave Webster 
Business Rep/Ol'eanizer 
IBEW Local Union 21 
630 222-912 1 

1 
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jackson lewis 
Attorneys at Law 

My DIIu:< .. "T DIALIS: (212)545-4014 

Representing M::lnngcmcnt Exclusively in Workplace Law and Related Litigation 
Jackson lewis P.C. 
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My EMAIL ADDRESSIS:SIMONE@jACKSONLEWIS. COM 

VIA FACSIMILE (630-960-9607) 

MI'. David Webster 
Business Representative 
Local 21, IBEW 
1307 Butterfield Road, Suite 422 
Downers Grove, Illinois 60515-5606 

Dear Mr. Webster: 

May 23, 2016 

Re: IBEW :Local21/May 19,2016 Request for Copy of 
Contract between DirecTV and DirectSat 

I want to take this oppOltunity to further explicate DirectSat's rational for declining to 
provide a complete copy of the HSP agreement between DirecTV and DirectSat (the "HSP 
Agreement"). 

Local 21, IBEW initially requested a copy of the HSP agreement via email dated 
November 23, 2016. The pUlportedjustification for the request was " ... one of the company's proposal 
references the HSP agreement with DTV. We'd like a copy of the agreement referenced in the 
proposal." It was our understanding the request referred to DirectSat proposal No.78 dated November 4, 
2015 entitled "New Product Lilies" am/whiclt /'ejerellced tlte treatmellt oj "products oj services otlter 
tltall t//Ose provided pursllallt to [DirectSat'sj Home Service Provider agreemellt witlt DirecTV ... " 
(emphasis in original). On November 23, 2015, Lauren Dudley responded with those portions of the 
HSP agreement delineating services provided by DirectSat pursuant to the HSP agreement. 

On April S, 2016 you again requested a full copy of the HSP agreement "pruticularly 
because of the referenced n[sic] the New Products Lines Propos a!." Having already provided relevant 
information no further response was made. 

On May 19,2016 you again requested a full copy of the HSP agreement as well as 
"current agreements with subcontractors." This time however, the ostensible reason for this request was 
"to evaluate the extent of control of DirectS at by DirecTV/AT&T." 

The request for the full copy of the HSP agreement to evaluate DirecTV's control over 
DirectSat is irrelevant to negotiations between DirectSat and Local 21 regarding terms and conditions of 
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jackson lewis 
Attorneys at Law 

Mr. David Webster 
Local 2 1, IBEW 

May 23,2016 

Page 2 

employment of DirectSat employees. The "extent of control" of DirecTV over DirectSat has no bearing 
on negotiations over wages, hours, or other terms and conditions of employment which are exclusively 
controlled by DirectSal. As previously explained to you at the table, DirecTV does not, and has no 
control over the wages paid to DirectSat employees or the metrics used to evaluate the performance of 
unit employees, These decisions are vested exclusively in DirectSat. For the last 2+ years since Local 
21 was certified as the representative of employees of DirectSat's Chicago South (now South Holland 
location), DirectSat has bargained in good faith over the wages, hours and other terms and conditions of 
employment of unit employees. DirecTV has no role in these negotiations. DirectSat has never asserted 
that it cannot agree to a proposal on any issue because DirecTV might disapprove. Nor is the ability of 
DirectSat to enter into a collective bargaining agreement with Local 21 subject to approval by DirecTV. 

DirectSat has provided Local 21 with those pOltions of its contract with DirecTV which 
may have some relevance to our negotiations - the scope of work covered by the HSP agreement and the 
metrics used by DirecTV to evaluate the performance of DirectSat under the HSP agreement. (DirectSat 
did not object to providing this information on the basis that while DirectSat has full authority to set 
performance metrics for unit technicians, DirectSat has stated that the metrics established by DirecTV to 
evaluate DirectSat help inform DirectSat in establishing performance metrics for technicians,) 

For all the foregoing reasons, the Union's request for the full HSP contract is not re levant 
to any issue in negotiations and DirectSat declines to provide it. 

EPSlrg 

cc: Dan Yannantuono 
Lauren Dudley 

4841- 1857·6690, v. I 

Very truly yours, 

JACKSON LEWIS P.C. a.s2_ .. \ 
Eric P. Simon 
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From: Simon, Eric P. (NYC) 
Sent: Wednesday, June 22, 2016 3:39 PM 
To: 'Dave Webster' 
Subject: DirectSat-- Supplemental Response to May 19 Information Request 

Ml'. Webster: 

This is a supplemental response to your email of May 19,2016 (see below) in which you 
state: "In connection with DirectSat negotiations I renew my request for a FULL copy of the 
HSP agreement between DirectSat and DirecTV/AT&T in addition to all CUl1'ent agreements 
with sub contractors, to evaluate the extent of control of DirectSat by 
DirecTV I AT&T." Although I responded on behalf of DirectSat in full regarding your request 
for the conh'act between DirecTV and DirectSat, I recently realized I did not respond to your 
request for a copy of the "cul1'ent agreements with sub conh·actors." Candidly, since your email 
of May 19 purported to justify the request for these documents" to evaluate the extent of 
control of DirectS at by DirecTV/AT&T" and it is so patently obvious that the contracts 
between DirectSat and its subcontractors have absolutely no bearing on the "extent of control of 
DirectSat by DirectTV/AT&T", that a response did not seem warranted. However, having 
recognized this oversight, please be advised that DirectSat declines to provide its subcontractor 
agreements since they are not relevant to the stated reason for your request. Moreover, we have 
already reached a tentative agreement in negotiations on the use of subconh'actors, and thus the 
subcontracts are not relevant to any disputed issue in negotiations. 

Eric P. Simon, Esq. 
PrinCipal 
Jackson Lewis, P.C. 
666 Third Avenue 
New York, New York 10017 
212-545-40141 Direct 
212-972-32131 Fax 
646-942-74761 Cell 

simone@jacksonlewis.com 

www.jacksonlewis.com 

From: Dave Webster [mailto:dwebster@ibew21.org] 
Sent: Thursday, May 19, 20169 :31 AM 

1 
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To: Simon, Eric P. (NYC) 
Subject: Bargaining info 

MI'. Simon, 
In cOlmection with DirectSat negotiations I renew my request for a FULL copy of the HSP agreement 

between DirectSat and DirecTV/AT&T in addition to all current agreements with sub contractors, to evaluate 
the extent of control of DireetSat by DirecTV/AT&T. 

Dave Webster 
Business Rep/Organizer 
IBEW Local Union 21 
630222-9121 

2 
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UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

REGION 13 

~ 
~ 

Dirksen Federal Building 
219 South Dearborn Street. Suite 808 
Chicago, IL 60604-1443 

Agency Website: 
www.nlrb.gov 
Telephone: (312)353-7570 
Fax: (312)886-1341 

Download 
NLRB 

MobileApp 

Lauren Dudley, Human Resources DjJl~ctor 
DirectSat USA 
479 Shoemaker Road, Suite 106 
King of Prussia, P A 19406 

Dear Ms. Dudley: 

September 14, 2016 

Re: DirectSat USA 
Case 13-CA-176621 

Enclosed is a copy of the second amended charge that has been filed in this case. 

Investigator: This charge is being investigated by Field A ttomey Kevin McCormick whose 
telephone number is (312)353-7594 alld e-Illail address is kevin.mccormick@nlrb.gov. Ifthc agcnt is not 
available, you lilay contact Deputy Regional Attorney Richard Kellihcr-Paz whose telephone number is 
(312)353-7629. 

Presentation of Your Evidence: As you know, we seek prompt resolutions or labur disputes. 
Therefore, I urge you or your representative to submit a complete written account of the facts and a 
statement ofyollr position with respect 10 the allegations in the second amended charge as soon as 
possible. If lhe Board agent later asks for more evidence, I strongly urge you or your representative to 
cooperate fully by promptly presenting all evidence relevant to the investigation. In this way, the case 
can be fuIly investigated more quickly. 

Procedures: Your right to representation, the means of presenting evidence, and a description of 
our procedmes, including how to submit documents, was described in the letter sent to you with the 
original charge in tills matter. If you have any questions, plcase contact the Board agent. 

KM/dg 
Enclosure: 
Copy of second amended charge 

Very truly yours, 

Peter Sung Ohr 
Regional Director 
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DirectSat USA 
Case l3-CA-J 7~~21 

cc: Douglas J, Klein 
Jackson Lewis P,C, 
666 3rd Avenue 
New York, NY 10017-4011 

- 2 - September 14, 2016 
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IN"'"ERNET 
FORM i>JLRH..501 

(2.-OS) 

INSTRUCTIONS: 

UNITED STATES OF AMeRICA 
NATIONAL LA,BOR RELATIONS BOARD 

SEDOND AMENDED CHARGE 
AGAINST EMPLOYER 

F\ '! 1 'th NLRB R leanongna WI eglona I Dir cOO fo the I in h' h th all ad unfa' I bor? , , , reg 00 w " e '" '" 

FORr..1 EXEr..1PT UI\DEf'.44 U.S C 3512 

~ DO NOT WRIT~ :t:~i:~ SPACE .=l 
i_l_3-CA-___ 1_7~6_2_1 __ .L· _9_/_14f16 ___ .~ 
tice oce ned or is; oecurriJ19 u '"0 

f----:., 1. EMPLOYER1\GAINST VYHOM CHARGE IS BROUGHT 
lb. 267-464-178-3--1 a. Name!:)f Employer Tel. No. 

DirectSat USA f CclINo 

-:-c .. It Fax No. 610-337-8051 
tatlve 

479 Shoemaker Road, Suite 106 I Lauren Dudley g. e-MOlii 

King of Prussia, PA 19406 I Human Resources Director idudley@unitekgs.com 
-

I 

h. Number of workers employed 

i 45+ 
-

L Type of Establishment (factory. mine, who/esa1er. etc.) I j. Identify principal product or service 
Satellite TV I Satellite TV 

~~ The above-ilamed employer has engaged [n ond is engag!ns !n unfair labor pra~tices withi~'1he meaning of section 8(a), sUbsections (1) and (list 

subsections) 8(a)(5) 
- ofthe National Labor Relations Act and these unfaIr labor 

practices are practlces affectIng commerce within the meaning of the Act, or these unfair labor prac':ices are unfair practices affecting comme~ce 
wIthin the mea.'1ing of the Act and the Postal Reorganization Act. 

2 BaSis of the Charge (set forth a cIear and concise :statement of the facts constituting the alleged unfair fabor practices) 

Since on· or about May 19, 2016 the employer has refused to provide the Union a full copy of the contract between 
DirectSa! USA and DirecTV in connection with the negotiations With the first collective bargaining agreement between the 
parties. 

I 

3. F:.JII name of Rarty fllj~ charge (if Jabor org<:lnizatiolJ, give fufl name, including /ocal r)Ome and number) 
1 BEW Local Unton 1 -l 

-~--

4a, Address (Street and number, Gity, state, and ZIP code) 4b. Tel. No. 630 960-4466 xl 449 

1301 W Butterfield Rd. Suite 422 
4c. Cell No. 630222-9121 

Downers Grove, IL 60515 I 
4d. Fax No. 630 960-9607 

4e, e-Mail 

dwebster@ibew21.org 

rs.-Fun name ofnatio~~1 or Intematlonal labor orgalliz:ation ofwhic~ it is an affiliate or constituent unit rto be fiffed in when charge Is filed by a'f~bor ------

organiZation). . 
InternaUonal Brotherhood of Electncal Workers, AFL-CIO 

~- --. [M 6 JECLARAnON Tel. No 
I deolare tTJove read the above cbarge and fIlal.fe stalemenls are true to Ibe best of my knowledge ane belief 630 960-4466 xl 449 

1!Ut~ • . Office, If any, Cell No. 
By /-v~,/ /~ '-'C/ V __ Dave Webster p U) /N [,,; j I. E t, 630222-9121 

J 
(Sfgnalure of representative Qr penson making charge) (Print/type name-and title or office, If any) I Fax No. 630 960-9607 

9/13/2016 
I e~Malr 

Address 
1301 W Butterfield Rd. Suite 422, Downers Grove, I L 60515 

(dgl1!;) I dwebster@ibew21.org 
I 

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE '8, SECTION 1001) 

PRIVACY ACT STATEMENT 
Solieilatlon 01 !he inlonnalion on Ibis form is aulhorized by the Nalional Labor Relalions Act INLRA), 29 U.S.C. § 151 at seq. The pnneioal use of file information is 10 asslsl 
the Natio;1ai Labor Relations Board (NLRB) In processing unfair labor practice and 'elated prooeedings or litigation. 'The routine uses 10r the information are fully set forth in 
the Federal Register, 71 Fed. Reg. 74942..43 (Dec. 13, .2006). Tne NLRB will further explain these uses :.Ipon request. Disclosure of this information to tt",e NLRB is 
VD!mtary;, however, failure 10 supply the information will cause the NLRB to decline to invoke its pro~esses. 

i 

USCA Case #18-1092      Document #1769280            Filed: 01/18/2019      Page 47 of 323



JA43

lNITED STATES OF AlVIERICA 
REFORIC TIffi NATTOl'I-AL LABOR RELATIO"IS BOARD 

REGION 13 

DIRECTSAT USA, LLC 

and 

INTERNATIONAL BROTHERHOOD OF 
ELECTRlCAL WORKERS, LOCAL UNION 21 

Case 13-CA-176621 

COMPLAINT AND NOTICE or IIEARING 

This Complaint and Notice of Hearing is based on a charge filed by International Brotherhood of 
Electrical Workers, Local Union 21 (Charging Party). It is issued pursuant to Section 10(b) of the 
National Labor Relations Act (the Act), 29 U.S.C. § 151 et seq., and Section 102.15 of the Rules and 
Regulations of the National Labor Relations Board (the Board) and alleges that DirectSat USA, LLC 
(Respondent) has violated the Act as described below. 

1 

(a) The charge in this proceeding was filed by the Charging Party on .\fay 20,2016, and a 
copy was served on Respondent by U.S. mail on May 20,2016. 

(b) TI,e first amended charge in this proceeding was filed by the Charging Party on 
June 13,2016, and aeopywas served on Respondent by U.S. mail on Jnnc 13,2016. 

(c) The second amended charge in this proceeding was filed by the Charging Party on 
September 14,2016, and a copy was served on Respondent by U.S. mail on September 14,2016. 

TI 

(a) At all materi~l times, Respondent has been a limited liability company with an ofiice and 
place of busincss in South Holland, Illinois, (Respondent's facility), and has been engaged in the service 
and installation of eqnipment for DirecTV Inc., a satellite television service. 

(b) In conducting its business operations during the preceding 12 monlhs, a representative 
period, Respondent has performed services valued in excess of $50,000 in States other than the State of 
Illinois. 

(c) At all material times Respondent has been an employer engaged in commerce within the 
meaning of Section 2(2), (6) and (7) ofthe Act. 
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III 

At all material times, the Charging rarty has been a labor organization within the meaning of 
Section 2(5) of the Act. 

IV 

~t 91' material tjmes, Thmgmed A gent beld +be posit jon ofBespondent's Counsel and bas been an 
agent of Respondent within the meaning of Section 2(13) of the Act. 

v 

(a) The following employees of Respondent (the Unit) constitnte a unit appropriate for the 
purposes of collective bargaining within the meaning of Section 9(b) of the Act: 

All full-time and regular part-time Installation/Service Technicians employed by the Employer at 
its facility located at 9951 W 190th St, Mokena, Illinois, 60448, but excluding all other 
employees, confidential employees, guards, and supervisors as defmed in the Act. 

(b) On February 11, 2014, the Charging rarty was celtified as the exclusive collective
bargaining representative of the Unit. 

(c) At all times since February 11, 2014, based on Section 9(a) of the Act, the Charging Party has 
been the exclusive collective-bargaining representative of the Unit. 

VI 

(a) On about March 18, 2016 and again on May 19, 2016, the Charging Party requested in 
writing that Respondent nunish the Charging Party with a full copy of the Home Service Provider 
Agreement between Respondent and DirecTV. 

(b) The information requestcd by the Charging Party, as described above in paragraph Vi( a), is 
necessary for, and relevant to, the Charging Party's performance of its duties. as the exclusive collective-
bargaining representative of the Unit. . c·. 

(c) Since about Ylarch 18,2016, Respondent, by an llTITIarntOd agent of the Employer, has failed 
and refused to furnish the Charging Party with the information requested by it as described above in 
paragraph VI(a). 

VII 

(a) By the conduct described above in paragraphs VI( a) through (c), Respondent has been failing 
and refusing to bargain collectively and in good faith with the exclusive collective-bargaining 
representative of its employees in violation of Section 8(a)(1) and (5) of the Act. 

(b) The unfair labor practices of Respondent described above affect commerce within the 
meaning of Section 2(6) and (7) of the Act. 
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ANSWER REQUJ:IlliMENT 

Respondent is notified that, pursuant to Sections 102.20 and 102.21 of the Board's Rules and 
Regulations, it must file an answer to the complaint. The answer must be received by this office on or 
before October 7, 2016, or postmarked on or before October 6. 2016. Respondent should file an 
odghMl and fam eapie:~ Llf tliO' 8ft:§' net" .1 ith this eFfise aHa sen's a sep3' ef tfu: answer g;g ellC.D oftbe other 

parties. 

An answer may also be filed electronically through the Agency's website. To file electronically, 
go to www.nlrb.gov.click on E-File Documents, enter the NLRB Case Nutnber, and followlhe detailed 
instructions. The responsibility for the receipt and usability of the answer rests exclusively upon the 
sender. Unless notification on the Agency's website lllforms users that the Agency's E-Filing system is 
officially detennined to be in technical failure because it is unable to receive documents for a continuous 
period of more Ulan 2 hours after 12:00 noon (Eastern Time) on the due date for filing, a failure to timely 
file the answer will not be excused on the basis that the transmission could not be accomplished because 
the Agency's website was oftcline or unavailable for some other reason. The Board's Rules and 
Regulations require that an answer be signed by counselor non-attorney representative for repre.sented 
parties or by the party if not represented. See Section 102.21. If the answer being filed electronically is a 
pdf document containing the required siguature, no paper copies of the answer need to be transmitted to 
the Regional Office. However, if Hie electronic version of an answer to a complaint is not a pdf file 
containing the required signature, then the H-filing rules require that such answer containing the required 
signature continue to be submitted to the Rcgional Office by traditional means within three (3) business 
days after the date of clcctronic filing. Service of the answer on each of the other parties must still be 
accomplished hy means allowed under the Board's Rules and Regulations. The answer may not be filed 
by facsimile transmission. If no answer is filed, or if an answer is med untimely, the Board may find, 
pursuant to a Motion for Default Judgment, that the allegations in the complaint are true. 

NOTICE OF HEARING 

PLEASE TAKE NOnCE THAT on January 9, 2017, 11:00 a.m, at 219 S. Dearborn Street, 
Ste 808, Chicago, IL .. 60604, and on consecutive days thereafter lmtil concluded, a hearing will be 
conducted before an administrative law judge of the '1ational Lahor Relations Board. At the hearing, 
Respondent and any other party to lhis proceeding have the right to appear and prescnt testimony 
regarding the allegalions in th is complaint. The procedures to be followcd at the hearing are described in 
the attached Form NLRB-4668. The procedure to request a postponement of the hearing is described in 
H,e attached Form 'ILRB·4338. 

Dated: September 23, 2016 

Attachments 

lsi Daniel N, Nelson 
Daniel Nelson 
ACTlNG REGIONAL DIRECTOR 
NATIONAL LABOR RELATIONS BOARD 
REGION 13 
Dirksen Federal Building 
219 South Dearborn Street, Suite 808 
Chicago, IL 60604-1443 
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FOnTI NLRB-4668 
(6-2014) 

Procedures in NLRB Unfair Labor Practice Hearings 

The attached complaint has scheduled a hearing that will be conducted by an administrative law ju~ge (ALJ) of the 
National Labor Relations Board who will be an independent, impartial finder of facts and applicable law. You may 
be represented at this he3ring by an attorney or other representative. If you aTe not currently represented by an 
attOl1lcy, ,and wish to have one represent you at the hearing, you should make such arrangements as soon as possible. 
A more complete description of the hearing process and the ALI's role may be found at Sections 102.34, 102.35, 
and 102.45 of the Board's Rules and Regulations. The Board's Rules and regulations are available at the following 
link: www.nlrb.govisites/defaultlfileslattaehmentslbasic-page/node-1717/rules and regs part l02.pdf. 

The NLRB allows you to file certain documents elecuonically and you are encouraged to do so because it ensures 
that your government resources are used efficiently. To e-file go to the NLRB's website at www.nlrb.goy.click on 
"e-file documents," enter the 10Rdigil case number un !.hI;: complaint (lhe frrsl number iflhere is more than one), and 
follow the prompts. You will receive a confirmation number and an e-mail notification that the documents were 
successfully filed. 

Although this matter is set for trial, this dQes not mean that this matter cannot be resolved throul'!:h a 
settlement agreement. The NLRB recognizes that adjustments or settlements consistent with the policies of the 
National Labor Relations Act reduce govcrnmcnt expcnditures and promote amity in labor relations and encourages 
the parties to engage in settlement efforts. 

1. BEFORE Tlffi lffiARING 

The rules pertaining to the Board's pre-hearing procedures, including rules concerning filing an answer, requesting a 
postponement, filing other motions, and obtaining subpoenas to compel the attendance of witnesses and production 
of documents from other parties, may be found at Sections 10220 through 10232 of the Board's Rules and 
Regulations. In addition: you should be aware of the following: 

• Special :.'{eeds: If you or any of the witnesses you wish to have testify at the hearing have special needs 
and require auxiliary aids to participate in the hearing, you should notify the Regional Director as soon as 
possible and request the' necessary assistance. Assistance will be provided to persons who have handicaps 
falling within the provisions of Section 504 of the Rehabilitation Act of 1973,-as amended, and 29 C.F.R. 
100.603. 

• Pre-hearing Conference: One or more weeks before the hearing, the ALJ may conduct a telephonic 
preheating conference with the parties. During the conference, the ALI will explore whether the case may 
be settled, discuss the issues to be litigated and any logistical issues related to the hearing, and attempt to 
resolve or narrow outstanding issues, such as disputes relating to subpoenaed witnesses and documents. 
This conference is usually not recorded, but during the hearing the ALJ or the parties sometimes refer to 
discussions at the pre-hearing conference. You do not have to wait until the preheating conference to meet 
with the other parties to discuss settling this case or any other issues. 

IL DlJRIl'\G TIm ImARING 

The rules pertaining to the Board's hearing procedures are found at Sections 102.34 through 102.43 of the Board's 
Rules and Regulations. Please note in particular the following: 

• ,\Vitnesses and Eyidence: At the hearing, you will have the right to call, examine, and cross-examine 
witnesses and to introduce into the record documents and other evidence. 

• Exhibits; Each exhibit offered in evidence mU1lt be provided in duplicate to the court repOlier and a 
copy of each of each exhibit should be supplied to the ALJ and each party when the exhibit is offered 

(OVER) 
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Fonn "NLRB-4668 
(6-2014) 

in evidence. If a copy of any exhibit. is not available when the original is received, it will be th'd 
responsibility of the party offering such exhibit to submit the copy to the ALJ before the close of hearing. 
If a copy is not submitted, and the filing has not been waived by the ALJ, any ruling receiving the exhibit 
may be rescinded and the exlribit rej ected. 

• Transcripts: An official court reporter will make the only official transcript oftbe proceedings, and all 
citations in briefs and arguments must refer to the official record. The Board will not certlfy any transcript 
other than the official transcript for use in any court litigation. Proposed corrections of the transcript 
.,1 itJljld be .~ liLli' ittea, e it1 ,e, b.l Ii !lJ" tlf Jfl}ltl1 Mitll' tJ[ I' ,otiol', to 1:1 ,e AT ,J fill lLP{Jt( j • a~. F. Clything ,sdid at t±te 
hearing while the hearing is in session will be recorded by the official reporter unless the ALJ specificallY 
directs off-the-record discussion, If any party wishes to make off-the-record statements, a request to go off 
the record should be directed to the ALl 

• Oral Argument: You are entitled, on request, to a reasonable period of time at the close of the hearing for 
oral argument, which shall be included in the transcript of the hearing. Alternatively, the ALI may ask fur 
oral argument if, at the close of the hearing, if it is believed that such argument would be beneficial to the 
lmderstanding of the contentions of the parties and the factual issues involved. 

• Date for Filing Post-Hearing Brief: Before the hearing closes, you may request to file a written brief or 
proposed findings and conclusions, or both, with the ALl The ALI'has the discretion to grant this request 
and to-will set a deadHne for filing, up to 35 days. 

III. AFTER THE HEARING 

The Ru1es pertaining to fi1ing post-hearing briefs and 1he prol;edures aner the ALT i~sues a decision are found at 
Sections 102.42 through 102.48 of the Board's Rules and Regulations. Please note in particular the following: 

• Extension of Time fur- Filing Bridwith the AL.J: TfyoLl neetl an extension or time to file a post-hearing 
brief, you must follow Section 102.42 ofllie Board's Rules and Regulations, which requires you to file 1 

request with the appropriate cruef or associate chief administrative law judge, depending on where the trial 
occurred. You must immediately serve a copy of any request for an extension of time on all other 
parties and furnish proof of that service with your request. You are encouraged to seek the agreement 
of the other parties and state their positions in your request. 

• ALJ's Decision: in due course, the ALJ will prepare and file with the Board a decision :in this matter. 
Upon receipt of this decision, the Board will enter an order transferring the case to the Board and 
spccify:ing when exceptions arc due to the ALI's decision. The Board will serve copies of that order and 
the ALJ's decision on all parties, 

• Exceptions to the ALJ's Decision: The procedure to be followed )vithrespect to appealmg all or any part 
of the ALJ's decision (by filing exceptions with the Board), submitting briefs, requests for oral argument 
before the Board, and related matters is set forth in the Board's Rules and Regulations, particularly in 
Section 102.46 and following sections. A summary of the more pertinent of these provisions will be 
provided to the parties with the order tnmsferring the matter to the Board. 
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FORMNLRB 4338 
(6-90) 

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

NOTICE 

Case 13-CA-176621 

The issuancc of thc noticc oHonnal hearing in this .case does notmean that the matter 
cannot be disposed of by agreement of the parties. On the contrary, it is the policy of this office 
to encourage voluntary adjustments. The examiner or attomey a%igned to the case will be 
pleased to receive and to act promplly upon your suggestions or comments to this end. 

An agreement between the parties, approved by the Regional Director, would serve to 
cancel the hearing. However, unless otherwise specifically ordered, the hearing will be'held at 
the date, hour, and place indicated. Postponements will not be granted unless good and 
sufficient grounds are shown and thc following requiremcnts are met: 

(1) The request must be in writing. An original and two copies must be filed with the 
Regional Director when appropriate under 29 CFR 1 02.16(a) or with the Division of 
Judges when appropriate under 29 CFR 102.16(b). 

(2) Grounds must be set forth in detail; 

(3) Alternative dates fur any rescheduled hearing must be given; 

(4) The positions of all other parties must be ascertained in advance by the requesting 
party and set forth in the request; and 

(5) Copies must be simultaneously served on all other parlies (listed below), and that fact 
must be noted on the request. 

Except under the most extreme conditions, no request [or postponement will be granted duriug 
the three days immediately preceding the date of hearing. 

Lauren Dudley, Human Resources Director 
DirectSat USA 
479 Shoemaker Road, Suite 106 
King of Prussia, P A 19406 

Douglas J. Klein 
Jackson Lewis P.C. 
666 3td Ave 
New York, NY 10017-4011 

David E. Webster, Business Representative 
lIiternational Brotherhood o[ 
Electrical Workers, Local Union 21 
1307 West Butterfield Road, Suite 422 
Downers Grove, IL 60515-5623 
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Edwin D.Rill , International President 
International Brotherhood of 
Electrical Workers, AFL-ClO 
900 7th Street :,{W 
Washington, DC 20001-4070 

Cannella L. Thomas 
International Brotherhood of 
Electrical Workers 
200 7th Street NW 
Washington, DC 2000 I 

Gilbert Cornfield, ESQ. 
Cornfield and Feldman LLP 
25 East Washington Street 
Suite 1400 
Chicago, IL 60602 

USCA Case #18-1092      Document #1769280            Filed: 01/18/2019      Page 54 of 323



JA50

UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 13 

DIRECTS AT USA, LLC, 

and 

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL 
UNION 21 

Case No. 13-CA-176621 

RESPONDENT'S ANSWER TO COMPLAINT AND NOTICE OF HEARING 

In response to the Complaint and Notiee of Hearing in this matter (the "Complaint"), 

Respondent DireetSAT USA, LLC ("Respondent"), by and through its attorneys, Jackson Lewis 

P.C., and pursuant to §l02.20 and §102.21 of the National Labor Relations Board's Rules and 

Regulations, Series 8, as amended, respectfully answers the Complaint of the National Labor 

Relatio)1s Board ("NLRB" or the "Board") as follows: 

1. (a) Admits the allegations set forth in Paragraph "I( a)" of the Complaint. 

(b) Admits the allegations set forth in Paragraph "I(b)" of the Complaint. 

(e) Admits the allegations set forth in Paragraph "I( e)" of the Complaint. 

2. (a) Admits the allegations set fOlth in Paragraph "Il(a)" of the Complaint. 

(b) Admits the allegations set forth in Paragraph "II(b)" of the Complaint. 

(e) Admits the allegations set forth in Paragraph "lI(e)" of the Complaint. 

3. Admits the allegations set fOlth in Paragraph "III(a)" of the Complaint. 

4. Denies knowledge or infOlmation sufficient to form a belief as to the truth or falsity 
of the allegations set forth in Paragraph "IV" ofthe Complaint. 

5. (a) Admits the allegations set forth in Paragraph "V(a)" of the Complaint. 
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(b) Admits the allegations set f01ih in Paragraph "V(h)" of the Complaint. 

(e) Admits the allegations set f01ih in Paragraph "V( c)" of the Complaint. 

6. (a) Admits the allegations set forth in Paragraph "VICa)" of the Complaint, and avers 

that the Union also requested a eopy of the Home Service Provider agreement between Respondent 

and DirecTV on November 23,2015. 

(b) Denies the allegations set forth in Paragraph "VICb)" of the Complaint. 

(c) Dcnies the allegations set forth in Paragraph "VI(c)" of the Complaint. 

7. (a) Denies the allegations set f01ih in Paragraph "VII(a)" of the Complaint. 

(b) Denies the allegations set f01ih in Paragraph "VII(b)" of the Complaint. 

AFFIRMATIVE AND/OR SPECIFIED DEFENSES 

As and for its affirmative defenses, Respondent alleges as follows: 

AS AND FOR A FIRST DEFENSE 

The Union requested a complete copy of the Home Service Provider agreement between 

Respondent and DirecTV on November 23,2015, Respondent refused to provide a complete copy 

at that time, and more than six (6) months elapsed before the instant eharge was filed with the 

Board. 

* * * 
Respondent reserves the right to amend its Answer 10 add additional affirmative defenses. 

WHEREFORE, Respondent asks that the Complaint be dismissed in its entirety. 

Dated: October 5, 2016 By: 
New York, New York 

Respectfully submitted, 

JACKSON LEWIS P.C. 
666 Third Avenue 
New York, New York 10017 
(212.),545-400() 

""" '/' 
/ .. -~)) 

E~i~ p/ Simon 
Douglas J. Klein 

USCA Case #18-1092      Document #1769280            Filed: 01/18/2019      Page 56 of 323



JA52

CERTIFICATE OF SERVICE 

I hereby certify that on October 5, 2016, I caused a true and correct copy of the foregoing 
Respondent's Answer to the Complaint and Notice of Hearing to be served via Federal Express 
overnight mail on the following individuals at the specified addresses (to the extent e-mail address 
information was not available): 

David E. Webster, Business Representative 
IBEW, Loeal Union 21 
1307 West Butterfield Road, Suite 422 
Downers Grove, lL 60515-5623 

Edwin D. Hill, 1ntemational President 
IBEW, AFL-CIO 
900 7th Street NW 
Washington, DC 20001-4070 

Cannella 1. Thomas 
IBEW 
900 7th Street NW 
Washington, DC 20001 

Gilbert Comfield, Esq. 
Cornfield and Feldman LLP 
25 East Washington Street 
Suite 1400 
Chicago, 1L 60602 

Douglas J. Klein 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 13 

DIRECTSAT USA, LLC 

and Case 13-CA-176621 

IBEW, LOCAL 21 

ORDER POSTPONING HEARING INDEFINITELY 

IT IS ORDERED that, with the agreement of all parties, the hearing in the above matter 

set for Monday, January 9, 2017 is hereby postponed indefinitely. The parties have agreed to 

prepare a Joint Motion to submit a Stipulated Record to the Administrative Law Judge. 

Dated: January 4, 2017 

Daniel N. Nelson 
Acting Regional Director 
National Labor Relations Board 
Region 13 
Dirksen Federal Building 
219 South Dearbom Street, Suite 808 
Chicago, IL 60604-2027 
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UNITED STATES OF AMERICA 
BEFORE TIlE NATIONAL LABOR RELATIONS BOARD 

RFGlON 13 

DIRECTSAT USA, LLC 

and Case 13-CA-176621 

mEW, LOCAL 21 

JOINT MOTION AND STll'ULATlON 01<' I''ACTS AND 1£XHllilTS 

Before the Honorable Charles J. Muhl, Administrative Law Judge 

Counsel for the General Counsel of the National Labor Relations Board, IBEW Local 21 

("1Inion" 01' "Charging Party"), and DirectSat 1ISA, LLC ("Respondent" 01' "DirectSat") 

(collectively, "Parties"), all Palties to this proceeding, jointly move pursuant to Section 

120.35(a)(9) of the Board's Rules and Regulations to waive a hearing before an Administrative 

Law Judge ("AU "), and for the making and fi ling of a Decision based upon this Joint Motion 

and Stipulation of Facts and F'xhihits (".loillt Motion"). This .loint Motion wi ll effectuate the 

purposes and policies of the Act and avoid unnecessary costs and delay. 

If this Motion is granted, the parties agree to the following: 

1. The record in this case consists of the Charge, the First Amended Charge, the Second 

Amended Charge, the Complaint, the Respondent's Answer, the Stipulation of Facts, ti,e 

Statement of Issues Presented and each party's Statement of Position . 

2. This case is submitted to the Administrative Law Judge for issuance of findings of fact, 

conclusions oflaw, and a recommended Order. 

3. The parties waive a hearing before an AdminIstrative Law Judge. 

4. The parties respectfully request that the Administrative Law Judge set a deadline for the 

filing of briefs. 

1 
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s. This stipulation is made without prejudice to any objection that any party may have as to 

the relevancy of any fads stated herein. 

Statement ofIssue Presented: 

Whether the Respondent has violated Section 8(a)(5) of the Act by failing and rerusing to 

provide the Union with a full un-redacted copy of the Home Service Provider Agreement ("HSP 

Agreement") between DirecTV ami DirectSal. 

Stipulation of Facts: 

This Joint Stipu lation of Facts, along with the attached Exh ibits, contains the entire 

agreement between the pa li ies, there being no other agreement of any kind, oral or otherwise, 

expressed or implied, which varies, alters, or adds to the .Ini nt Stipulation of raets. 

A. Procedural Facts 

1) The Charge in this proceeding was fi led by the Union on May 20, 20 16, and a copy was 

served by regular mail on Respondent on May 20, 2016. (Exhibit I) 

2) The First Amended Charge in this proceeding was fi led by the Union on June 13,2016, 

and a copy was served by regular mail on Respondent on June 13,20 16. (Exhibit 2) 

3) The Second Amende·d Charge in this proceeding was filed by the Union on September 

14, 2016, and a copy was served hy regular mail on Respondent on September 14, 2016. (Exhibit 

4) Complaint and Notice of Hearing issued September 23, 20 16 and was served by certified 

mail on Respondent on September 23, 2016. (Exhibit 4) 

5) Respondent's Answer to the September 23, 2016 Complaint was received on October 5, 

20 16. (Exhibit 5) 

6) An Order Postponing Hearing Indefin itely issued on January 4, 20 17. (Exhibit 6) 

2 
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H. Substantive Facts 

7) At all material times, Respondent has been n lim ited liabi lity company with an office and 

place of busi ness in Suuth Holland, Illinois, and has been engaged in the service and installation 

of satellite televis ion equipment for Di recTV lnc. ("DirecTV"), a satell ite television service 

prov ider. 

8) [n conducting its business operations during the preceding 12 months, a representative 

period, Respondent has per[urmed services valued in excess of $50,000 in States other than the 

State of Ill inois. 

9) At all material times Respondent has been an "employer" engaged in commerce within 

the meaning uf Section 2(2), (6) and (7) of the Act. 

10) At all material times, the Charging Party ha s been a " lahor organization" within the 

meaning of Section 2(5) of the Act. 

11) At al l material times, Erie P. Simon, Esq. ("Simon") he ld the position of Respondent's 

outs ide lega l counsel and ch ief spokesperson in connection with collective bargaining 

negotiations between Respondent and the Un ion. In that capacity Simon was an agcnt of 

Rcspondent with in the meaning of Section 2( 13) of the Act. 

12) The follow ing employees of Respondent (the "Unit") constitute a uni t appropriate for the 

purposes of co llective barga ining within the meaning of Section 9(b) of the Act : 

All full-time and regular part-time Installatiun/Service Technici ans employed by the 
Employer at its fac ility located at 9951 W 190th St, Muk~na, lliinois, 60448, but 
excluding all other employees, confidential employees, guards, and supervisurs as 
defined in the Act. r 

13) On February II , 2014, the Charging Party was certified as the exclusive collective-

bargaining representative of the Unit. 

I Tilt: Mokena fac ility relocated to South Holland, Illinois in or around May 20 J5. 
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H) At all times since February ll, 20 14, based on Section 9(a) of tho Act, the Charging 

Party has bccn the exclusive collective-bargaining representative of the Unit. 

15) From Septemher 4, 2014 through May 2016, the parties held approximately 24 

bargaining sessions fol' a first contract and reat:hed telltative agreement.s on many non-economic 

issues. 

16) On Novcmbcr 12, 2014, I{espondent presented its fi rst New Product Lines proposal 

(Company Proposal No. 29) to the [Jnion , relating to whether future products or services other 

than the installation and servicing of satell ite television services would be deemed lInit work. 

(Exhibit 7) 

17) On December 10, 20 14, thc Union prcscnted I{espondent with a counterproposal to 

Company Proposal 29. (Exhibit 8) 

18) On Septcmber 15,2015, Respondent presented the Union with its second New Product 

Lines proposal (Company Proposal No. 74) entitled, "Replaces Company Proposal No. 29, New 

Product Lines." (Exhibit 9) 

19) On September 16, 2015 , the Union presented Respondent with a counterproposal to 

Company Proposal No. 74 (Exhibit 10) 

20) On November 4, 20 15, Respondent presented the Union with Proposal No. 78 entitled, 

"Replaces Company Proposa l No. 74, New Product Lines" containing the following language: 

"In the event the Employer is engaged with respect to product or serv ices other than tltose 

plIrslIant to its Home Service Provider ar:"eemenf wifh DirecTV. . . "(Exhibit II) 

2 1) In rcsponsc to Respondent ' s Proposal No. 78, on November 23 , 2015, the Union through 

Business Representative nave Webster ("Webster"), via email, made an information request to 

Respondent which provided in part: 

4 
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. ,,"one of the company proposals references the HSP agreement with DTV. We'd like a 
copy of the agreement referenced in the proposal."". (Exh ibit 12) 

22) On December 4, 20 ]5 , Respondent, through its Human Kesources Director, Lauren 

Dud ley ("Dudley"), responded to the Union via emai l rega rdi ng the information requested by 

providing 3 pages of the HSP Agreement stating: " See attached, re levant to scope of work." 

(Exhibit 13) The document attach cd to Dudley's December 4, 20 15 email conta ined redactions 

and compri sed unly a portion of the entire HSP Agreement. 

23) On February 16,20]6, Webster, sent an email to Simon, which stated: 

I have heard that 1\ T &T has extended the DirecTV contract with 
DirectSat for another 3 years. With AT&T & DirectSat both 
Insta lling tl,e DirecTV Dish we need to undcrstand the 
relationship between AT&T & DirectSat and the shared work. 
Please send a copy of the ClilTent agreement hetween DirectSat 
& AT&T/DTV for use in bargaining. (Exhibit 14/ 

24) On February 20, 20 16, Simon responded to Webster 's February 16th ema il stating: 

We have no idea what you have heard or whom you have heard it from, but your 
"information" is e lToneous. DirectSat has entered into no new agreements with 
AT&T. In ea rly 2015, DirecTV extended its contract with DireetSat through 
2018, but there has been nothing further. 

I\s to the substance of your request, you seem to assert is relevant because you 
bclieve DirecTV (J assume you refer to AT&T because of the recent acyuisit ion 
of DirecTV by AT&T) and DirectSat have "shared" work. Again, you are 
mi staken. There is no "sharcd" work. As far as DirectSat is concerned, all of the 
work i, DirecTV's. DirecTV currently has, and always has had, the right to 
contract a, much ur as little or none of its satelli te TV system installation and 
service work to DirectSat as it, in its sole discretion, may decide. Di rectSat only 
performs the work that DirecTV authorizes it to perfOlm. Di,,,ct'>at has never had 
an exclusive right to insta ll/service DirecTV systems. Just as DirecTV had the 
abili ty to decide to whom it would contract with or if it wou ld contract ou t 
installation/serv ice work at all prior to the 1\ T &T-Di" ecTV merger, DireeTV 
(even as a suhsidi ary of AT&T) continucs to dctcrm ine what and how much work 
to contract out. Thi, is not an issue DirectSat has any control over or ever had any 
control over, and as such is not a mandatory subject of bargaining. Bargain ing 
unit work has been and will continue to be the insta llation and service of DirecTV 

2 On or about July 24,20 15. DircctTV WflS ncquired by AT&T. 
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systems to the extent and degree DirecTV authorizes DirectSat to perform such 
work. While Local 21 may have an issue with DirecTV's subcontracting of such 
work, it is not relevant to our negotiations. (Exhibit 15) 

25) On March 18,2016, Webster renewed the Uniun' s information request and sent Simon an 

email stating: 

"The un ion requests a FU LL copy of the HSP agreement between DirectSat & DirecTV 
parti cularly because of the reference in the New Product Lines proposal. " (Exhibit 16) 

26) The Parties met for a bargai ning session on March 22, 20 I n. At the bargaining scssion 

Simon acknowledged the Union ' s March 18,2016 request for a full copy of the HSP Agreement. 

Simon stated that Respondcnt had already provided the Union with the relevant pott ions of the 

HSP Agreement. Later li t the same bargaining session the Union prescntcd its counterproposal to 

Company Proposal No. 78 (New Product Lines). (Exhibit 17) 

27) On AprilS, 201 6, Webster emailed Simon stating in part: 

Th e union requests a FULL copy of the HSP agreement between DirectSat & DirecTV 
particularly because of the reference n [s ic] thc New Product Lines proposal. (Exhibit J 8) 

28) On April 6, 2016, Simon, responded to Webster via email providing each ."current 
I 

metrics established by DirecTV to measure the perform.nce of DirectSat". The pages contai ned 

redactions. (Exhibit 19). 

29) On May J 9,2016, at 9:11 a.m .. , Webster sent an email to Simon stating: 

Mr. Simon, 

In Connection with DirectS.t negotiations I renew my request for a FULL 
copy of the HSP agreement between DirectSat and DirecTV/AT&T in 
add ition to all current agreements with sub contractors [s icl , to evaluate 
the extent of control of DirectS at by DirccTV/AT&T (Exhibit 20) 
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30) On May 19,20 16, at 10:28 a.m. Simon responded: 

Dear Mr Webster [sic]: We have a lready prov ided you with all relevant 
informatiun regarding thi s request. We see no reason to supplement our 
response. (Exhibit 21) 

31 ) On May 23, 2016 Respondent ' s attorney, Simon, faxed a letter tu Webster explai ning 

why it was declining to provide a complete copy of the HSP agreement. (Exhibit 22) 

32) On May 20, 20 16, the Charging Party Union fi led this instant charge. 

33) On May 24, 2016, the Parties met [ur a collective bargaining session at which the New 

Product L ines proposal was discussed. To date Respondent has not provided the Uniun with a 

ftill , un-redacted copy of the HSP agreement. 

Conclusion: 

The parties respectfully request that the Aumini strative Law Judge grant the instant Joint 

Motion, sct a briefing schedule, and adjudicate the case based upon the above Joint Stipulat iun o[ 

Facts. 

Respectfully submittcd, 

DATED: Apri l 10,2017 NATIONAL LABOR RELA nONS HOARD 

By: h I Elizabeth S. Cortez 
Elizabeth S. Cortez, Atturney 
Counsel for the General Counsel 
National Labor Relations Board, Region 13 
[)irksen Federal Bui lding 
219 S. Dearborn Street, Suite 808 
Chi cago, IL 60604 
(312)-353-4174 
elizabeth.curtez@nlrb.gov 
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DATED: Apri l 10, 20 17 

DATED: April 10,2017 

By: ~-=,,~~-+-.u~'----
Eric 0 Sil':f, I , Attorney 
Douglas .To Klein, Attorney 
JACKSON LEWIS P.e. 
666 Third Avenue 
New York, NY 10017 
(212)5~5-4000 

simone@jacksonlewisocom 
douglas .klcin@jackson lewisocom 

By: lsi Gilbert Camfield (Er:) 
Gilbert Cornfield, Attorney 
CORNFIELD AND FELDMAN LLP 
25 East Washington Street 
Suite 1400 
Ch icago, IL 60602 
(312) 236-7800 
geornfield@cornfieldandfe ldman.eom 
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F.xhibit 10 

Exhibit 11 

Exhibit 12 

Exhibit 13 

Exhihit 14 

Exhibit 15 
Exhibit 16 

Exhibit 17 

Exhibit 18 

Exhibit 19 

Exhibit 20 

Exhibit 21 

Exhibit 22 

Charge filed May 20, 2016 
First Amended Charge filed June 13, 2016 
Second Amended Charged filed September 14,2016 
Complaint and Notice of Hearing, issued September 23, 2016 
Rcspondent's Answcr, ,'eceived October S, 2016 
Order Postponing Hcaring lndclinitcly issued January 4, 2017 
Respondeut's Proposal No, 29 entitled New Product Lines dated November 
12,2014 
Union's counterpropusal ju Respondeut's Proposal 29 dated December 10, 
2014 
Respondent's second New Product Line pruposal entitled, Replaces 
Company Proposal No,29, New Product Lines dated September IS, 2015 
Union's counterproposal to Company Proposal No, 74 dated September 16, 
2015 
Respondent's Pml'osal No, 78 entitled, Replaces Company Proposal No, 74, 
New Product Lines "ated Novemher 4,2015 
Union's request for informatiun requesting the Home Service PI'ovider 
("HSP") dated November 23, 20lS 
Respondent's response to Union's information request dated Decembct' 4, 
2015 including a rcdacted copy consisting of 3 pages of the HSP Agreement 
Webste,' email of February 16, 2016 requesting information and copy of 
current agreement between DirectSat & AT&TfDTV 
Simon email of Febrn.ry 20,2016 in response to the information request 
Union's email renewing Hs reqnest for a FULL copy of the HSP Agreement 
dated March 18,2016 
Union's counterproposal to Company Propusal No, 78, New Product Lines 
dated March 22, 2016 
Union 's email renewing its request for a second time for a FULL copy of the 
HSP Agreement dated AprilS, 2016 
Respondent's email response dated April 6, 2016 including a heavily 
redacted cUl'Y of the seventh amendment to the HSP Agreement 
Union's email renewing its re'l"est for a third time for a FULL copy of the 
HSP Agreement dated May 19, 2016) 
Respondent's email dated May 19, 2016 respouding 10 the Union's email 
,'equest earlier that day indicating all relevant information had been 
provided 
LeUer faxed to Webster from Simon dated 5f23f16, explaining Respondent's 
ratiunale for declining to provide complete copy of HSP Agreement 
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DUlliCTSAT USA, LLC 

and Case 13-CA-176621 

IBEW, LOCAL 21 

CERTIFICATE OF SRRVrCE 

The undersigned affirms that on April 10,2017, the pa,tiers' JOINT MOTION 
AND STIPULATION OF FACTS AND EXHIB ITS ("Joint Motion") was e-filed wi th the 
NLRB Div ision of Judges and served upon the following persons in the fo llowing manner: 

Charles J . Muhl, Administrat ive Law Judge 
National Labor Relations Board 
1015 Half Street SE, Suite 6034 
Washington, DC 20570 
(202) 50 1-HgOO 
Charles.Muhl@nlrb.gov 

Douglas J. Klein, Attorney 
Erie P. Simon, Attorney 
JACKSON LEWIS P.C. 
666 Third Avenue 
New York, NY 100 I 7 
(2 12)545-4000 
simone@jacksonlewis.com 
kkind@j(lcksonlewis.com 

Gilbert Cornfield, Attorney 
CORNFI ELD AND FELDMAN LLP 
25 East Washington St" eet 
Suite 1400 
Chicago, IL 60602 
(312) 210-nOD 
gcornfield@cornfieldandfeldlllan.col11 

lsi FUza"et" S. Cortez 
Elizabeth S. CorteT., Attorney 
Counse l for the General Coullsel 
National Labor Relat ions Board, Region 13 
Dirksen Federal Bui lding 
2 19 S. Dearborn Street, Suite 808 
Chicago, IL 60604 
(3 12)-353-41 74 
e l iza beth.cOlteZ@nlrb,goY 
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renlo! ~XCIo!F'l UNOCR ~ U.S,C ~U 
INTERNEl UNITED STATES OF ""'ERICA DO NOT WRITE IN THIS SPACE FC"RIA ~1 .R8811 Nil. TIONAL LA60R RELATIONS BOARD c~, 

CHARGE AGAINST EMPLOYER C~ Date Rled 

INSTRUCTIONS: , , , , , , , 
a N"~~ , .• ,- b. Tel. No. 267.464.2783 
DirectSat USA 

, CO" NO • 

. ~axNO, 610-337-8051 
d. dty, s!ilIe, /Ina liP orxJe) I ~. , 
-479 Shoemaker Road, Suite 106 lauren ':.udley g. c-Ma'1 

King of Prussia, PA 19406 Human Resources Director Idudley@unftel<gs.com 

h. employed 
. 45 

'V;d~~ : 
, 

,TV 
kT"''' emflbyer has eroaged in ~nd Is engaging il unla:rlabm practlceswi"':n the meaning of seC:ion 8(a). subsections (I) 8ntl (list 

sOOifldior.s.1 8(a)(5) 01 the Nallonal Labor RelatlonsAa, and 1hese unfair labor 
practices are practices aflecUng oommercewilhln the meaning Of the Act. or Ille6e unfair labor practices are un:alr practices affecting car.merce 
within !he meaning oflheA&! and the POSit" ReorgarizationAd. 

2. Basis of the Charce (set forlh a claar e m roncisa statement of '''06 facts eonstitulin[} the alleged unfair labor practices) 

Since on or about May 19, 2016 tl"1e employer has refused to provide the Union a fu ll copy of Ihe contract between 
DirectSat and DirecTV in connection with the negotiations with the first collective barg~ining agreemenl between the 
parties. 

I 3 II , , '. g~' 

IBEW Local Uo,," 21 

, slaltl, , "0. leo . I'<g. 630960-4466 ext 449 

1307 W BlJlterfield Rd., Suite 422 
<c. C.IO N'. 630222-9121 

Dov'mers Grove, IL 60515 

" . F" No. 630 960-9607 

". ~M'" 

:I. Full name gr natronal or I r I san; ," 
organization) International Brotherhood of Electrical Workers 

6. DEa.ARATlON I Tel. No. 630222-9121 
I declare all ~ava read Ihe RbtM! charge and that tlla statements are \rue to tie !:lest of rr.y knowlOOge and beliJI. 

,, ;,:,~ J /£/ j?A IJdV ltJ f ItIE6S//,X. 
, " 630 ext 449 

(s:gn. ,uv of repiflHnlatiw 01' ~ m.1ciItg ch~} I (PrinVlfPli' ".1ltO' BIld lill. rH o/fi"'f, if ""Y) 
II-ax N(). 630 960-9607 

(I-Msil 
1307 Bufterfleld R.d., Suite 422 Downers Grove, IL 60515 5120/16 

dwebster@ibew21.org ("'teJ 

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPR ISON~ENT (U.S. CODE, TITLE 18, SECTION 11l(1) 

PRIVACY ACT STATEMENT 
Soiicitatoo ()lIbe informaioo on !his form Is aultl)fj~ by !he National LoWr RelaUoos Al;t (tlLRo\j, 29 U.S.C. ~ 151 eI :>eq. The p-indrsl US6 oflhe informafoo is to assist 
the tJ8tionai laborReiations Board (NLRB) in procmsing unfair laba practice aM related proceedngs orliligaMn The rOliillE uses 11)1" the informatial arefulty ;et lath in 
the Federal Reg's:er, 71 Fed. Reg. 74942-43 (Dec. 13, 2000). The f'LRB will further e;:plail these uses upon request. Di>dosure of HIt> informaloo 10 116 NLRB ~ 
vok.mtary; however. fallWEi tosuppt,< lhainfcrmatiol1 wi I uu.e!he NLRB to declillE to invoke is P'~ses. 
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NATIONAL LABOR RELATIONS BOARD 

CERTIFICATE OF SERVICE 

I hereby certify that on the 20111 ofMa),. 20 16. I served a copy of the foregoing Charge Against 

Employer by emai ling sume to the following: 

Lauren Dudley 
Human Resources Director 
Idudley@unitekgs.com 

Elisa Redish 

El isa Redish 
Associate 
Cornfield and Feldman LLP 
25 East Washington Street 
Suite 1400 
Chicagu, IL 60602 
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fORIil EXE~PTUNDER44 U SC )512 

INTERNET UNITED Sl'ATE:S OF AMERICA DO NOT WRITE IN THIS SPACE fOR,.. m.R1h!lD1 "'A TlONAL LABOR RELA nONS BOARD 
"~, CMARGE AGAINST EMPLOYER c," Date fled 

INSTRUCTIONS: 
13·CA·176621 6/13/16 

f ile", 01i{;11I8' With Nt~ Rllll lon81 DIrector for !he rt!lion in whl~1\ tilt allegttl unla', laDo. g ractiee oecune(J or I~ CKwmn . 

1. I.;.MPlOYER AGAJNST WHOM CHARGE IS BROUGHT 
a. Name of Employer b. Tel. No. 267-464-1783-

DirectSat USA 
Co Cell No. 

f. Fax No. 
d Addres.~ (SUl!et. city. slst ... alld ZIP code) e. Em()loyer Rep.esenlative 

6103378051 

479 Shoemaker Road. Suite 106 lauren Dudley g. e-MaG 

King of Prussia, PA 19406 Human Resources Director Idudley@unitekgs.com 

h. Number of workers em;lloyed 
Approx.45 

i. Type 01 Estabiishment(fBCtlrY. mille, t\I1101esa.'er, etcJ J. I(lentily prinCipal product 01 SeNlce 
Video Services Provider Satellite TV 

k. The a/)tlve-nsmed ~oyel has p.ng~9ed in and is eng39in9 in IJlfail Isbnr pr3etice~ within !he mealling ol seCl ,Ofl 8(3), subsectiMS (1) and (lis! 

$/Jbscctionsj 8(a)(5) ol lhe Nalitmal Laoor RelaaonsACt. 31"10 tnese unfair labor 
oractces are oraC'~ces allectH"lg commerce witllin the meaning 01 the Act. ortlles~ unlair labO. practl::es are unfar pr3ctices affecting commerce 
willlill (he rTlOOllirlg of the ,/0,(;( and the f'Qs(al Reorganization Ad. 

2. 9:1';$ of the Cl'large (setforlh II c/'Grllnd conciu sil}/GmBn/ ofths fliets cons.'ituting the alJe,9d unfsi, labcrprac~ices) 

Since on or about May 19, 2016 the emplo:yer has refused to provide the Union a full copy of the contract between 
DirectSat USA and DirecTV in conneclion with the negotiations with the first collective bargaining agreement between the 

parties. In addition, since on or about May 19. 2016 the employer has refused to provide the Union an curren! agreemen!s 
with sub contractors. 

3. Fun name 01 party filiilg cnatge (if/soor organization, give fIJI/118m!!, including local name S(,(1 nulllllefJ 

IBEW Local Union 21 
4~ . Adclres$ (Strel:l llf!(/numflt:f, cfty, ~I.tt:, ilnc1 ZIP cvdc-J 4f1. Tel. No. 630 960-4466 xl 449 
1301 W Butterfield Rd. Suite 422 4t. Ce'l No. 

630222-9121 
DOViners Gro-.e, IL 60515 

4\1. Fa~ No. 630 960-9607 

4e.e-Mail 

dwebster@ibew21 .org 

5. Full name ornatlonal 01 1r.lernaIIOl1allabo~ organization 01 Vlllich Ills an ,!tilale oloonslRuent unit (10 btl fi'-Ied in wilen chsrge Is filM Dy 3 I8Mr 

OPJlKItzation) International Brotherhood 01 Electrical Workers , AFl-CIO 

--
6. DECLARATION Tel. No. '''''': ?Z'~ .. d •• ,bM ''''.' , '" ." .. "'rr"" '" "'" .Ih. ,",,10' m, .......". ,'" ",,,,1. 

630 222-9 121 

0, It .J r t'i~ £kyrtJ f.' &"~J~ ~~I once, If ar'ly, Cell No. 
630 960-4466rt 4~9 

~""'WV of "'pn!'''''"I~INl! orpetSCIl rmMir>g chB'II~) (p,1ntr.y;Je nClne ~OO Il/Ie 01 o~, If il1 
I=a~ No 630 S60-9607 

e-Mail 
1307 W Butterfield Rd. Suile 422 , Downers Grove, Il60515 

6110/16 
dwebster@ibew2 1.org 

Ad~ .... ~ (da""J 

W'fllFUl FAL5E STATEM£:NTS 01'1 THIS CHARGE CAN 01: PUH10l-1I::0 DY nNe AND lMPRISONMEN"I" (U.S. coDe, "T1TLE HI, SECTION 111(1 ) 

PRIVACY ACTSTAn::MENT 
Soicilalion cfthe infornlltloo on lti~ form is authorized by lh,:: Natialal Labor Relali;)n~ Act (NLRA), 2!l U.S.C. § 151 ct seq. The principal U$C 01 the inlorrnation is 10 assisl 
the Natj(lnal La"", Relatioos Boar<! (NLRB) in processing unfairl.mr lTaCice and te'a'ed proceedi1gs or IingaUIJI. lne routine US9S tlr the inIorrnalior. are fu'ly se: lorth in 
1M Fe~etal Register. 71 Fed. Reg. 749~2-<3 (D9c. 13, 2COS). The NLR8 willtrt.1er explain tOese uses lIpcn reqUB3I Oisclosure cf this i~IOIITa:ion to lhe NLR8 is 
va/urJary; t\OweV9T, la~urll /0 suWIY tile inJonnallO.1 W'II cause t~e NlRB 10 dfl".JiM to invrn:e its pro"..esses. 
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INnAN=t 
Rl'l:M ~LRU01 

""" 
INSTRUCTIONS: 

3 . Nameot Em;:Iloyer 

DirectSat USA 

UNITED STATES OF MlERICA 
NA TlONAllABOR RELA noNt3 BOARD 

SEDOND AUENDED CHARGE 
AGAINST EMPLOYER 

Lauren 

FORM E)(EM~ \JNDI'.A oMU.S.C3512 

i CO NOT WRITE IN THIS SPACE 

teo.. I "' .. F"" 
I lJ.-CA-1766n , 9/14/16 
l , 

.. 267-484-1783 

, FaxNo. 610-337-8051 
d. Addren IStTec~ city, $tale, and ZIPCO<Ie/ 
479 Shoemaker Road, Suite 106 
King of Prussia, PA 19406 Human Resources Director idudley@unitekgs.rom 

r Iii 
II. The above-r.amed employer hn ensase1:l irlllIn4 is engagir"19 in ~l'Ifa!r labor Pl'3ctiC(l;,;-;;;;;;; ,;;;;;;;;;;;;~;;;o;;;:a(.;r;~;;';~;('-'-;;;;d,iid---1 

sub:;ect1on$) 8(a)"150)'---:c-____ ~------------- of lhe Nlltional Labor Relations Act. and these unfIIir labor 
pr~s arE! pt"aClioe$ iI/feeIing c:orrn1@feewtlhin!hefnaill'lingoftheAct.Cf"the$eunfalr labOljlracticesare unfalr pr:iH:bll atfeeting COrnmRrt:8 

~thin the meMJng of the ACt and the Postal Reorganization Ad.. 

2. Basis of the Charge root kJrltr a Co'ear and 0CIfICi~ .stll~mont cI tho fIIcf3 I;OI1llblllting the alleged Ur/l!Jff labor pi'rJdicM) 

Since on 'or about May 19, 2016 the emplover has refused to provide the Union a full copy of the contract between 
DirectS::rt USA and DirecTV in connection with the negotiations with the first collective bargaining agreement between the 

parties. 

. state. 

1301 W Butterfield Rd. Suite 422 
Downers Grove, Il60515 

N= 

orqanizatioo} Intemational Brotherhood of Electrical WO~f'$, AFL-CrO 

1301 W Butterfield Rd. Suite422, Downerti Grove, IL 60515 

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY 

PRIVACY ACT STATEMENT 

630 960-4466 xt 449 

630222-9121 

630 960-9607 

630 960-4466 xt 449 

dwebsler@ibew21.0(9 

nTLE 18, SEC110N 1001) 

$ljldlalal of the ~ti~ on !his fum is authOrized by the National Lata Rela!i;Jns Ad. (NLRA), 29 US.C. § 151 ef seq. The prtJdpal useof h! infumliltJJn ils.lo assi:sl 
!he rlaliona Lebo, ReJatiomi Board (NLRB) in prooossirg unfair lobor practice 3fId re!ated p;'OC)OO(j:ngs Of li~3:ion. Tho routine uses for th9 infcrmalion 319 fully set forth in 
the Federal Register. 71 FeI1 Reo. 74942-43 (Dec. n 2006), The rlLRS wlJ ruther explain these uses upon reQuest DISClosUre of Ibis rnfarmatiln 10 the NLRB!S 
-.oiuniary; tONever, faihne \0 MJppIy !he iriCfTlleilon wil C8~ \he NlRB to decline to invoke its processes. 

USCA Case #18-1092      Document #1769280            Filed: 01/18/2019      Page 73 of 323



JA69

'. 

• 
, 

/ 

... . ~ . "~ 

,, ' ", S·;"! ·' .. J 

j t " .. ,:S . 
".' 'L c·; ...... '.,J;g, , ., 

'.~' 

j ' ':;.; 

\ 
" 

I I 

USCA Case #18-1092      Document #1769280            Filed: 01/18/2019      Page 74 of 323



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 13 

DIRECTSAT USA, LLC 

and Case 13-CA-176621 

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL UNION 21 

COMPLAINT AND NOTICE OF HEARING 

This Complaint and Notice of Hearing is based on a charge filed by International Brotherhood of 
Electrical Workers, Local Union 21 (Charging Party).  It is issued pursuant to Section 10(b) of the 
National Labor Relations Act (the Act), 29 U.S.C. § 151 et seq., and Section 102.15 of the Rules and 
Regulations of the National Labor Relations Board (the Board) and alleges that DirectSat USA, LLC 
(Respondent) has violated the Act as described below. 

I 

(a)  The charge in this proceeding was filed by the Charging Party on May 20, 2016, and a 
copy was served on Respondent by U.S. mail on May 20, 2016. 

(b)  The first amended charge in this proceeding was filed by the Charging Party on 
June 13, 2016, and a copy was served on Respondent by U.S. mail on June 13, 2016. 

(c)  The second amended charge in this proceeding was filed by the Charging Party on 
September 14, 2016, and a copy was served on Respondent by U.S. mail on September 14 , 2016. 

II 

(a)  At all material times, Respondent has been a limited liability company with an office and 
place of business in South Holland, Illinois, (Respondent’s facility), and has been engaged in the service 
and installation of equipment for DirecTV Inc., a satellite television service. 

(b)  In conducting its business operations during the preceding 12 months, a representative 
period, Respondent has performed services valued in excess of $50,000 in States other than the State of 
Illinois. 

(c)  At all material times Respondent has been an employer engaged in commerce within the 
meaning of Section 2(2), (6) and (7) of the Act. 

 Exhibit 4
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III 
 

At all material times, the Charging Party has been a labor organization within the meaning of 
Section 2(5) of the Act. 

 
IV 

 
At all material times, Unnamed Agent held the position of Respondent’s Counsel and has been an 

agent of Respondent within the meaning of Section 2(13) of the Act. 
 

V 

  (a)   The following employees of Respondent (the Unit) constitute a unit appropriate for the 
purposes of collective bargaining within the meaning of Section 9(b) of the Act: 

All full-time and regular part-time Installation/Service Technicians employed by the Employer at 
its facility located at 9951 W 190th St, Mokena, Illinois, 60448, but excluding all other 
employees, confidential employees, guards, and supervisors as defined in the Act. 

              (b)  On February 11, 2014, the Charging Party was certified as the exclusive collective-
bargaining representative of the Unit. 

             (c)  At all times since February 11, 2014, based on Section 9(a) of the Act, the Charging Party has 
been the exclusive collective-bargaining representative of the Unit. 

VI 

 

(a)  On about March 18, 2016 and again on May 19, 2016, the Charging Party requested in 
writing that Respondent furnish the Charging Party with a full copy of the Home Service Provider 
Agreement between Respondent and DirecTV. 

 
(b)  The information requested by the Charging Party, as described above in paragraph VI(a), is 

necessary for, and relevant to, the Charging Party's performance of its duties as the exclusive collective-
bargaining representative of the Unit. 

 
(c)  Since about March 18, 2016, Respondent, by an unnamed agent of the Employer, has failed 

and refused to furnish the Charging Party with the information requested by it as described above in 
paragraph VI(a).  
 

VII 
 
(a)  By the conduct described above in paragraphs VI(a) through (c), Respondent has been failing 

and refusing to bargain collectively and in good faith with the exclusive collective-bargaining 
representative of its employees in violation of Section 8(a)(1) and (5) of the Act. 

 
(b)  The unfair labor practices of Respondent described above affect commerce within the 

meaning of Section 2(6) and (7) of the Act. 
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ANSWER REQUIREMENT 
 

Respondent is notified that, pursuant to Sections 102.20 and 102.21 of the Board’s Rules and 
Regulations, it must file an answer to the complaint.  The answer must be received by this office on or 
before October 7, 2016, or postmarked on or before October 6, 2016.  Respondent should file an 
original and four copies of the answer with this office and serve a copy of the answer on each of the other 
parties. 

 
An answer may also be filed electronically through the Agency’s website.  To file electronically, 

go to www.nlrb.gov, click on E-File Documents, enter the NLRB Case Number, and follow the detailed 
instructions.  The responsibility for the receipt and usability of the answer rests exclusively upon the 
sender.  Unless notification on the Agency’s website informs users that the Agency’s E-Filing system is 
officially determined to be in technical failure because it is unable to receive documents for a continuous 
period of more than 2 hours after 12:00 noon (Eastern Time) on the due date for filing, a failure to timely 
file the answer will not be excused on the basis that the transmission could not be accomplished because 
the Agency’s website was off-line or unavailable for some other reason.  The Board’s Rules and 
Regulations require that an answer be signed by counsel or non-attorney representative for represented 
parties or by the party if not represented. See Section 102.21.  If the answer being filed electronically is a 
pdf document containing the required signature, no paper copies of the answer need to be transmitted to 
the Regional Office.  However, if the electronic version of an answer to a complaint is not a pdf file 
containing the required signature, then the E-filing rules require that such answer containing the required 
signature continue to be submitted to the Regional Office by traditional means within three (3) business 
days after the date of electronic filing.  Service of the answer on each of the other parties must still be 
accomplished by means allowed under the Board’s Rules and Regulations.  The answer may not be filed 
by facsimile transmission.  If no answer is filed, or if an answer is filed untimely, the Board may find, 
pursuant to a Motion for Default Judgment, that the allegations in the complaint are true. 

 
NOTICE OF HEARING 

PLEASE TAKE NOTICE THAT on January 9, 2017, 11:00 a.m. at 219 S. Dearborn Street, 
Ste 808, Chicago, IL. 60604, and on consecutive days thereafter until concluded, a hearing will be 
conducted before an administrative law judge of the National Labor Relations Board.  At the hearing, 
Respondent and any other party to this proceeding have the right to appear and present testimony 
regarding the allegations in this complaint.  The procedures to be followed at the hearing are described in 
the attached Form NLRB-4668.  The procedure to request a postponement of the hearing is described in 
the attached Form NLRB-4338. 

 
Dated:  September 23, 2016 
 

 /s/ Daniel N. Nelson 
Daniel Nelson 
ACTING REGIONAL DIRECTOR 
NATIONAL LABOR RELATIONS BOARD 
REGION 13 
Dirksen Federal Building 
219 South Dearborn Street, Suite 808 
Chicago, IL 60604-1443 

Attachments  
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cNITED STAT ES OF AME RICA 
RE PORE THE NATIONAL LABOR RELATlO:-'S BOAnD 

R gGJON 13 

DIRECTSAT USA, LLC, 

and 

INTERNA'l10 NA I. TlROTHERHoOn OF 
ELECTRICAL WOKKliRS, WCAL 
UNION 21 

ease No. 13-CA· 17662 1 

RESPONDENT 'S ANSWER TO COM PLAINT AND NOT ICIl OF HIlARING 

In rt;~ponsc tu the Complaint and Notice of Hearing in this matter (the "romplaint"), 

Respondent DircctSAT USA, LLC ("Respondent"), by and through its attorneys, Jackson Lewis 

P.c., and pursuant to § 102.20 and § 102.21 of the National Labor Kelations Hoard's Rules and 

Regulations, Series 8, as amtmded, respectfully answers the Complaint of the National L.ahor 

ReJatiops Board ("NLRB" or the "Boord") as fo llows: 

I . (a) Admits the allegations set f011h in Paragraph "I(a)" of the Complaint. 

(b) Admits the allegations set fOli h in Parag.rttplJ "J(b)" of the Complaint. 

(c) Admits the allegations set f0l1h in Pnmgraph "ICc)" of the Complaint. 

2. (a) Admits the allegations set f0l1h in Paragraph "ll(a)" of the Complaint. 

(b) Admits the a llegations set fOith in Pamgraph "'IICb)" of OK;: Complaint. 

(c) Admits the ollegations set ~orth in Purugrnph "ll(e)" of the Complaint. 

,. Admits the ~lJegat i ons set f011h in Paragraph "1II(a)" of the Complaint. 

4. Denies knowledge or infonnation sufficient to form a belief as to the truth or falsity 
of the allegations set forth in Paragraph "IV" of the Complaint. 

5. (a) Admits the allegations sel forth in Paragraph "Y(a)" of tht: Complaint. 
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(b) Admits the allegations set forth in Paragraph «V(b)" oflhe Complainl. 

(e) Admits the allcgations sct forth in Paragraph "V(c)" of the Complaint. 

6. (a) Admits the al legations set forth in Paragraph "VI(a)" of the Complaint, and avers 

tImt the Union also requested a copy o[the HOlm: Service Provicler agreement between Respondent 

and DirecTV on Noycmbcr 23, 2015. 

(b) Denies the allegations set forth in Paragraph "VI(b)" of the Complaint. 

(c) Denie::; the. allegations sc( forlh in Pdragmph "Vl(c)" of tbe Complaint. 

7. (a) Denics the allegations set forth in Paragraph "VII(a)" of the Complaint. 

(b) Denies the allegations set fo rth in Paragraph "VII(b)" of the Complaint. 

AFFIRMATIVE AND/OR SPECU'IED DEFENSF.s 

As and for its affirmative defenses, Respondent alleges as tollows: 

AS AND FOR A FIRST DEFENSE 

The Union requested a complete copy of the Home Service PrClvider agreement hetween 

Respondent and DirecTV on November 23, 2015, Respondent refused to providc a complete eopy 

at that time, and more than six (6) months elapsed before the instant charge was filed with the 

Board. 

• • • 
Respondent reselves the right to amend its Answer to add additional affinnative defenses. 

WHEREFORE, Respondent asks that the Complaint be dismissed in its entirety. 

Dated: October 5, 2016 By: 
New York, New York 

Respectfully submitted, 

JACKSON LEWIS P.C. 
nnn Thi rd A venue 
New York, New YOl'k IOU1 7 
(2 12) 545-4000 

-J I 
Eric p. Si;non 
Douglas J. Klein 
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CERTn'ICATE at' SERVICE 

I hereby celtify that on October 5, 20 16, J caused a true and con'eet copy of the foregoing 
Respondent's Answer to the Complaint and Notice of Hearing to be served via Federal Express 
uvernighl mail un tht: rolluwing lnJiviuuab til Ute specified addresses (to Ole extent e-mai l address 
information was not available): 

David E. Web~ter, Business Represt:n tativt: 
LBEW, Local Union 21 
1307 West Butterfield Road, Suite 422 
Dowm;rs Groyc:, IL 60515-5623 

Edwin D. Hill, International President 
IBEW, AFL-CIO 
900 7th Street NW 
Washington, DC 20001-4070 

Cannella L. Ibomas 
IBEW 
900 7th Stn::d NW 
Washington, DC 20001 

Gilbert Cornfield, Esq. 
Comfield and Feldman LLP 
2S East Washington Street 
Suitt: 1400 
Chicago, IL 60602 / 

Douglas J. K1ein , 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 13 

DIRECTSAT USA, LLC 

and Case 13-CA-176621 

IBEW, LOCAL 21 

ORDER POSTPONING HEARING INDEFINITELY 

IT IS ORDERED that, with the agreement of all parties, the hearing in the above matter 

set for Monday, January 9, 2017 is hereby postponed indefinitely.  The parties have agreed to 

prepare a Joint Motion to submit a Stipulated Record to the Administrative Law Judge. 

Dated:  January 4, 2017 

/s/ Daniel N Nelson 
Daniel N. Nelson 
Acting Regional Director 
National Labor Relations Board 
Region 13 
Dirksen Federal Building 
219 South Dearborn Street, Suite 808 
Chicago, IL 60604-2027 

Exhibit 6
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 13 

DIRECTSAT USA, LLC  

and Case 13-CA-176621 

 IBEW, LOCAL 21 

 
 
AFFIDAVIT OF SERVICE OF: Order Postponing Hearing Indefinitely, dated January 
4, 2017. 

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that 
on January 4, 2017, I served the above-entitled document(s) by regular mail upon the following 
persons, addressed to them at the following addresses: 

Lauren Dudley , Human Resources Director 
DirectSat USA 
479 Shoemaker Road, Suite 106 
King of Prussia, PA 19406 

 
 

Douglas J. Klein  
Jackson Lewis, P.C. 
666 Third Avenue, 20th Floor 
New York, NY 10017-4011 

 
 

David E. Webster, Business Representative 
International Brotherhood Of Electrical Workers,  
Local Union 21 
1307 West Butterfield Road, Suite 422 
Downers Grove, IL 60515-5623 

 
 

Edwin D. Hill, International President 
International Brotherhood of Electrical Workers, AFL-CIO 
900 7th Street NW 
Washington, DC 20001-4070 

 
 

Carmella L. Thomas, Union Representative IBEW 
900 7th Street NW 
Washington, DC 20001 
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Gilbert Cornfield , Esq. 
Cornfield and Feldman LLP 
25 East Washington Street, Suite 1400 
Chicago, IL 60602 

 
 

 
  
 
 
 
 
 
 
 
 
 
 
 

January 4, 2017 
 Denise Gatsoudis, Designated Agent of 

NLRB 
Date  Name 

 
 

  /s/ Denise Gatsoudis 
  Signature 
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DIRECTSAT USA 

PROPOSAL NQ. 42 

NEW PRODUCT LINES 

In the event tho Employer is engaged with respect to products or services other 

than the installation and servicing of satellite television services, such work shull not be deemed 

bargaining unit work. If however, in the sole and exclusive discretion of the Empl~y~~~ 'the" 

Employer shall determine to assign work regarding such new product iines to bargaining unit 

employees, the Employer shall determine the number of employees to be assigned to such work, 

the locations in which such work shall be assigned to unit employees, the skills and abilities 

required of employees to be assigned to suoh work and the wage scales applicable to such work, 

Once assigned to bargaining unit personnel however, work involving new product lioes and/or 

services may be removed by the Employer from the bargaining unit and such decision shall not 

be subject to grievance and arbitmtion, Upon request by the Union, the Employer shall meet and 

discuss the terms and conditions of work related to such new product lines andlor services, Any 

ugreement reaohed by'the parties shall be reduced to writiog and made a pa!t otthis Agreement. 

However, in the eyent the pmti8s are unable to reach an agreement regarding such new product 

lines 01' services, such disagreements shalJ not be subject ~o the grievance and arbitration 

provisions of this Agreement no!' reJease the Union 01' employees from the no-strike provisiollS 

of this Agreement. 

I 
-I 

I 
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Union Counter to Company Proposal 29 

DIRECTSAT USA 

PROPOSAL~ 

December 10, 2014 

NEW PRODUCT LINES 

In the event the Employer is engaged with respect to products or services other 

than the installation and servicing of satellite television services, such wode shall '*" bc deemed 

bargaining unit work. If ltewe¥er, ie la. sale aHQ ."ui."ive aisereaoft sf ~le Blllflley.r, Whell 

the Employer 5Ilal! detennine,!! to assign work regarding slIch uew product fines to bargaining 

unit employees, the "Rmp]oyer shall determine the number of employees to be assigned to 'such 

work, the locations ill which such work shall be assigned to unit employees, the skills and 

abilities required of employees to be assigned to such' work, llIlIl-the-wnge-serues ftllfllienbla-te 

SHeI! wadi. Gae" assiglled Ie lllli'gaiaiag uni~-pet'S8Jlft"1 hewe'ler, werlE in\'aMag aew fl.-aooet 

aeeisien saall not lle subjeet 10 gris'Iaaee-ana aFlli~·ation. Upen reEjaesl 9)' the Union, !he 

Employer shall mee\'and discuss the tellns and conditlons of work related to such new product 

lines and/or services. Any agreement reached by the parties shall be reduued to writing Hnd 

made a part of this Agreement. Hewever, In the eveIlt the parties are unable to reach 8" 

agreement regarding such new productline8 or serv ices, such disagreements shall '*" be subject 

to the grievance and atbitralion pllwisions of this Agreement. eoi' release Ihe {]aiae sf 
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PROPOSAL NO, 74 

September 15, 2015 

Replaces Company Proposal No, 29 

NEW PRODUCT LINES 

In the event the Employer is engaged with respect to products 01' services other 

....... than the installation and servicing ofsateiHfe based tel";;Islel1-serviees, such work sbilllnot be 

deemed bargaining unit work, Ifhowever, in the ""Ie and exclusive discretion of the Employer, 

the Employer shall deter'mine to assign work regarding such ncw product lines to bargaining unit 

employees, the Employer shall determine the nnmher of employees to be assigned to such work, 

the location;;. in which such worlc sh~ll' be assigned to unit employees, the skills and abilitits 

Jequired of employees to be assigned to such work and the wage scales applicable to such wark, 

Once assigned to b!U'gaining unit personnel however, work involving new product lines andlor 

services may be removed by the EmploYe1' from the bargaining unii and such decision sha1l not 

be subject to grievance and arbitration, Upon request by theUnion, the Employer shall meet and 

~ 
,~ . 

discuss the terms and conditions ufwork related to such new produCt lines andlor services, Any 

agreement reached by the parties sh.1I he reduced to writing and made a palt of Ihis Agreement 

However, in the event the parlies nre unable to rcach an agreement regmllmg suol, new product 

lines 01' services, such disagreements shall not be subject to the grievanee and arbitration 

provisions of this Agreement nor release the Union or employees from the no-strike provisions 

of this Agreement 

I 

j I . I 

t 
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UNION counterto 

Company proposal No. 74 

09/16/15 

New Product Lines 

In the event the Employer is engaged with respect to audio, video, and 

communications services, such work shall be deemed bargaining unit work. The 

employer will notify the union prior to introducing,,~he new services or products. 

The union an'd the company will negot iate wages and working cond itions for the 

( new work to be performed. Prior to an agreement, the new product or service 
\, 

may be deployed. In the event the parties are unable to reach an agreement 

<~ 

regarding wages and working conditions for t he new product or services, such 

disagreements shall be subject to the arbitnltion provisions of the agreement. ' 

I 
I I 
I , 

I ' 
I 1 
i I 
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PROPOSAL NO. 78 

November 4, 20.:5 

Replaces Company Proposal No. 74 

NEW PRODUCT LINEI' 

In the evellt the Employer is engaged with respect to products or services other 

than tllOse provided pllnmallt to ils Home Service PJ'ovirieJ' agJ'eemellt witll DirecTV, the 

installation aBel servieiag-ef satel1ite-bftsed teie"lisien-sel'Viae&,- such work shall not be deemed 

bargaining 'Illit work. If however, in the sole and exclusive discretion of the Employer, the 

Employer shall determine to assign work regarding such new product lines to bargaining unit 

employees, the Employer shall determine the number of employees to be assigned 10 such WOl'k, 

the locations in which such work shall be assigned to unit employees, the skills and abilities 

required of employees to be assigned to such work and the wage scales applicable to such work. 

h 
] Once assigned to bargaining unit personnel however, work involving new product lines andiol' 

. services may be removed by the Employer from the bargaining unit and such decision shall not 

he suhject to grievance and urbitration, Upon request by the Union, the Rmploycr shall meet and 

discuss the telms and conditions of work related to such new proliuct lines and/or services. Any 
.> 

agreement reached by the parties shall be reduced to writing [mel made a palt of this Agreement, 

However, in the event the patties are unable to reach an agreement regarding such new product 

lines 01' services, such disagreements shall not be subject to t1,e grievance and arbitration 

provisions of this Agl'eemetlt nor release the Union 01' employees from the no-strike prOVisions 

of this Agreement, 
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From: Dave Webster [mailto :dwebster@ibew21.orgl 
Sent: Monday, November 23, 2015 2:55 PM 
To: Lauren Dud ley <LDudley@unitekgs.com> 
Subject: RE: Information Request 

Lauren, 
Thank you for the info. However, I've noticed that there are some missing names from 

the Tech Detail repOlt. It looks like they are guys on disability or some sort of leave at the time 
this report was run, which leads me to a question on that report. .. what time period is the report 
for? I'm guessing it was for one day, but I didn't see a way to tell for sure. If so, which day? If 
not what time period? 

The names missing from the repOlt are 
_. I Imow about all of them but 
of time and I think all of them except are back. Can you please run 
that report again (in a different time period) now that most have returned and if it IS only one 
day can you run a couple of days in different weeks so we can see the changes, please. 

Also, can you send me info on the amount of money eamed by each tech during the time period 
of the report you already sent and the reports that will be sent from the request above? We are 
uying to work r,m wages and this information is important to be. able to come to an agreement 
that the techs can live with. 
In addition, one of the company proposals references the HSP agreement with DTV. We'd like 
a copy of the agreement referenced in the proposal. 

Also referenced in a proposal are performance standards utilized by the "Employers customer". 
We'd like to see the standards that DTV is asking you to meet. To be clear, not the metrics used 
by DSat derived from the standards set by the Employers customer, but the actual standards 
£i'om DTV that DSat uses to form the scorecard metrics. 

During bargaining Dan referenced a map with a radius for each tech. Can you provide an 
example (Map) that shows the radius of each tech and how it benefits the techs financially as 
per Dan? 

In the Chicago South TOQ meeting Dan inadvertently showed a slide that talked about a bonus 
plan for senior techs (I believe it was for those with 10+ years) that is being rolled out in the 
market, but not in South Holland due to status Quo. Please provide info on that program so we 
can discuss. 
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Talking about status quo .. .I know you were looking for names of people that combine brealcs & 
lunches to take a 60 minute lunch. The only names I have at the moment are _and 
naturally_ I believe that there are a few more, but haven't talleed to them to be sure. I've 
been told that the GM recently told them that it is no longer allowed. Once again it is illegal to 
begin enforcing rules that have not been enforced prior to certification & while I cannot recall 
exact names of people that have been doing it I know that it was being done when 
was there and we were organizing as well as after certification. In talldng to today he 
said that the number of people that do it is few, but with the busy schedule it was causing past 
dues and reschedules. I don't understand how management (above Kordel's level) can enforce 
status quo when it comes to the 10 Year bonus, but then ignore it when we get to enforcing 
rules that have not been enforced. Can we compromise by giving the South Holland techs the 
bonus given to everybody else in exchange for agreeing to the enforcement of the rule that has 
not been enforced until recently? We really should have had an agreement before Kordel was 
told to make the announcement. 

Please provide the criteria used to determine the tech efflciency levels (i.e. what is used to 
determine tech efficiency where some are at a 1.4 rate vs. 1.0 or 1.6). 

I'd lilee to see the Offlce scorecard that includes NPS and/or anything else that is different with 
Chicago South techs vs. the rest of the market for the past 4 qualters 

Lastly, can you provide the completion percentage for Installs, Upgrades and Service calls 
respectively? 

Thanlcyou, 

David E. Webster 
Business Representative/Organizer 
IBEW Local 21 
630222-9121 

2 
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From: Laure n Dud ley 
Sent: Friday, December 04,2015 2:59 PM 
To: IDave Websterl <dwebster@ibew21.org> 
Subject: RE : Information Request 

Dave, 
Per your requests, please see below and a ttached. 

So you're aware, I' ll be going out on maternity leave w ithin the next week or so . In my absence, please tIIter 
any questions in regards to a members performance, employment or issues a t the office through Kardell. Any 
requests similar to the below or in regards to negotiations should be directed to Eric Simon. 

Please leI me know if you have any questions. 

Lauren Dudley, PHR 
Human Resources Director 
UnlTel< Global Services 
2010 Renaissance Blvd. 
King o f Prussia, PA 19406 
• office: 267.464.2783 ' fax: 267-401 -1561 • celt: 610.930.3030 ' email: Idudley@unitekgs.com 

From: Dave Webster [maltto :dwebster@ibew21.orgl 
Sent: Monday, November 23,20152:55 PM 
To: lauren Dudley <LDudtey@unitekgs.com> 
Subject: RE: Information Request 

Lauren, 
Thank you for the info. However, I've noticed that there are some missing name~ from 

the Tech Detail repOlt. It looks like they are guys on disability or some SOit of leave at the time 
this report was run, which leads me to a question on that report .. . what lime period is the report 
for? I 'm guessing it was for one day, but I didn't see a way to tell for sure. If so, which day? If 
not what time period? In general, the tech detai l report is generated bi-weekly (twice per week). 

The names missing from the repOlt are 
Grittith. I know about all ofthcm but 
of time and I think all of them excepl 
that repOlt again (in a diffcrcnt timc and if it IS only one 
day can you run a couple of days in different weeks so we can see the changes, please. See 
attached for week of 11123 (only one repmt was generated for th is week due to the holiday). 
Gregory Hickenboltom has been out on leave since l0/31l5. 
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Also, can you send me info on the amount of money earned by each tech during the time period 
of the report you already sent and the reports that will be sent from the request above? We are 
trying to work on wages and this information is important to be able to come to an agreement 
that the techs can live with. See attached 

In addition, one of the company proposals references the HSP agreement with DTV. We'd like 
a copy of the agreement referenced in the proposal. See attached, relevant to scope of work 

Also referenced in a proposal are performance standards utilized by the "Employers customer". 
We'd like to see the standards that DTV is asking you to meet. To be clear, not the metrics used 
by DSat derived/rom the standards set by the Employers customer, but the actual standards 
from DTV that DSat uses to form the scorecard metrics. Scorecard metrics for techs are 
decided and formed internally, not by DTV. Please refer to the tech Scorecard for the metrics 
and standards relevant to techs. 

During bargaining Dan referenced a map with a radius for each tech. Can you provide an 
example (Map) that shows the radius of each tech and how it benefits the techs financially as 
per Dan? See attached map. A smaller radius means less drive time; less drive time between 
jobs is financially beneficial to techs in that they're spending more time on jobs, closing work, 
rather than driving. 

In the Chicago South TOQ meeting Dan inadvertently showed a slide that talked about a bonus 
plan for senior techs (I believe it was for those with 10+ years) that is being rolled out in the 
market, but not in South Holland due to status Quo. Please provide info on that program so we 
can discuss. 
10 Year Recognition Program - For all techs who have been with the Company for 10 years, 
without any gaps in employment: . 

• $1000 Net Payout 
• Branded Shirt and Jacket 
• $100 Visa Gift Card 
• Scorecard - Never a Level I , guarantee to move up a level 
• Weekends Off- outside of weather issues or extremely high volume 

Talking about status quo ... 1 lmow you were looking for names of people that combine breaks & 
lunches to take a 60 minute lunch. The only names I have at the moment are _ and 
naturally_. I believe that there are a few more, but haven't talked to them to be sure. I've 
been told that the GM recently told them that it is no longer allowed. Once again it is illegal to 
begin enforcing mles that have not been enforced prior to certification & while I cannot recall 
exact names of people that have been doing it I lmow that it was being done when 
was there and we were organizing as well as after certification. In talking to ,,,"m,,, 
said that the number of people that do it is few, but with the busy schedule it was causing past 
dues and reschedules. I don't understand how management (above Kordel' s level) can enforce 
status quo when it comes to the 1 0 Year bonus, but then ignore it when we get to enforcing 

2 

USCA Case #18-1092      Document #1769280            Filed: 01/18/2019      Page 92 of 323



JA88

rules that have not been enforced. Can we compromise by giving the South Holland techs the 
bonus given to everybody else in exchange for agreeing to the enforcement of the rule that has 
not been enforced until recently? We really should have had an agreement before Kordel was 
told to make the announcement. As I've already expressed, I don't believe it is cOlllmon 
practice that employees take an hour lunch, nor has it consistently been done in the past under 
previous management; therefore there's been no change to working conditions. At this point, 
you haven ' l provided any details or facts that change the companies view on continuing to 
enforce this rule. 

To your point, rolling out the 10 year bonus would be a change to working conditions which we 
wi ll not implement without negotiating with the union, as required. 

Please provide the criteria used to determine the tech efficiency levels (i.e. what is used to 
determine tech efficiency where some are at a 1.4 rate vs. 1.0 01' 1.6). 
Criteria used to determine: 

• Expediency level of the teciUlician (fast vs slow) 
• Tenure of the technician 
• Ski ll Set of the Technician in combination of the completion rate of the market. In other 

words, the rate in which jobs should book to keep techs productive. 
• Amount of Backlog in the system 
• Tech Service Role 

I'd like to see the Office scorecard that includes NPS and/or anything else that is different with 
Chicago South techs vs. the rest of the market for the past 4 quarters 
Attached is 2015 Q2, Q3 and Q4 to date . Anything further back will take time to generate as our 
analytics team was not tracking prior to Q2 ofthis year. . I'm hoping the attached is sufficient 
for your purposes. 

Lastly, can you provide the completion percentage for Installs, Upgrades and Service calls 
. I ? respective y. 

November Work Order Type Completion Rate 

South Holland Former Install 80.15% 
South Holland New Install 64.79% 
South Holland Service 67.72% 
South Holland Upgrade 78.41% 

Thank you, 

David E. Webster 
Business Representative/Organizer 

3 

USCA Case #18-1092      Document #1769280            Filed: 01/18/2019      Page 93 of 323



JA89

DIRECTV, LLC 

2012 HOME SERVICES PROVIDER AGREEMENT 

This Home Services Provider Agreement ( including all ExJlibits and Schedules hereto, th is "Agreement") is 
entered into this fifteenth (150.) day o f October. 201 2 (the "EITective Date"), bet"cen DIRECTV, LLC 
(formerly DIREC IV, Inc.), a Californ ia limitcd liability company ("D1RECTV"), and DirectSat USA, LLC 
("Contractor"). D1RECTV and Contractor may also be collectively referred to herein as the "Pa,ties." 

RECITALS 

A. DIRECTV is a provider of direct broadcast satellite ("DBS") services to consumers which 
include video, audio, data and other programming de livered via specialized satellite receiving equipment. 

B. DIRECTV is also engaged in the business of leasing/providing dig ital salellite system 
equipment consist ing of a satellite antenna (including the LNB) and an integrated receiver/decoder (i ncluding a 
remote control) ("DIRECTV System"), which is compatible and fully operable with DIRECTV's DBS services. 

C. In add ilion, Cuntractor is engaged in the business of install ing.. servicing and mainta ining 
variolls consumer e lectronic products, includ ing satellite systems. 

NOW. THEREFORE. in consideration of the mutual covenants herein contained. the pm1ies hereto 
agree as fo llows: 

AGREEMENT 

1. Appointment QfCoutplctor. 

n. Authority. DIRECTV hereby engages Contractor to provide services in the installat ion 
and maintenance of DIRECTV System Hardware (the "Services," or "Fulfillmenl Serviccsll v.hen rererril1g 
specifically to initial customer installation services only) as defined herein and as identified in Exhibit l.a.i. 

ror D1RECTV . 

20 12 H$P :\lJ!{U' MI ~. I 1 
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EXHIBIT l.s.i. 

SERVICES/FULFILLMENT SERVICES 

Fulfillment Services 

• High Power residential installations, including retail sales agents, DIRECfV Direct Sales initiatives 
and fulfillment of other acquisition activities 

• Multi·satellite residential installations including PARI\. TODOS, Local into Local and High 
Definition 

• Wildbluc 
• Commercial customer installations (upon Contractor's applicable commercial certificalion by DIRECTV) 

Grade 1 - Capable of installing up to 4 or 8 IRDs in the same commercial establishment using one 
multiswitcb 
Grade 2 - Capable of installing any number of lRDs in a conunercial establishment using multiple 
multiswitches 
GrAde 3 . Capable of building a headend in a commercial establishment that receives DIRECTV 
programming, converts it to a standard VHFIUHF channel frequency and distributes it to a IIcable ready" TV 
set on a standard UHFNHF distribution system. 

Service Work 

• Service Calls (including escalated Service Calls from other Contractors) 
• Move/transfer installations 
• DIRECTV System and other equipment pick-ups (disconnected and downgraded accounts) 
• Additional outlet upgrades 
• Relocates 
• Multi· satellite upgrades 
• High Definition (UHD") Antenna Installation 

16 
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EXHIBIT La.ii. 

FUU' ILLMENT SERVICE DMAS 
(Pursuant to Contractor's Authorization under Section I(a) of the Agreement) 

This or these DMAs or portions of DMAs are assigned to Contractor on a non-exclusj"c basis. Wnrk 
Orders may also be provided to Contractor within zip codcs adjaccnt to, but not within a DMA listed 
below. Contractor IS NOT AUTHORIZED TO CONDUCT FULFILLMENT OR OTHER 
SERVICES PURSUANT TO THIS AGREEMENT IN ANY DMAs NOT AUTHOR1ZEO BY TH IS 
CONTRACT OR UNLESS 01 RECTEO IN WRITING BY OIRECTV. 

pMA Assjgnment 

HARRISBURG PA ROANOKE VA 
JO IINSTOW\I PA SOUTH REN D IN 
NEWYORKNY3 TOLEDO OH 

PHIL ~ DELPHI \ P A WHEELING WV 
WAS IIINGTON DC 2 ZANESVILLE OH 
I3LUEFIELD VA WV CHICAGO IL 
('IIARLESTONIIU~TINGTON DULUTHMN 
WV GREENBAY WI 
CIIARLOTTESVILLE VA LA CROSSE WI 
CLARKSnURG WV MAD ISON WI 
DAYTON OH MANKATO MN 
ERlt.: PA 

FT WAYN E IN 
MARQUE ITE MI 
MILWAUKEE Wt 

IIARRISONOURG VA VlIN'iEAPOLlS MN 
LIMA 011 ROCIIESTER MN 
PA RKERSB URG Of! ROCKFORDI L 
PITTSBURGH PA WAUSAU WI 

17 
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Dave Webster 

From: 
Sent: 
To: 
Cc: 

Subject: 

Mr. Simon, 

Dave Webster <dwebster@ibew21.org> 
Tuesday, February 16, 2016 11:52 AM 
'SimonE@JacksonLewis.com' 
Paul Wright (pwright@ibew21.org); Bill Henne (bhenne@ibew21.org); Michael Andel 
(mandel@ibew21.org); Orlando Urbina (orlando_urbina84@yahoo.com); Josh bennett' 
Information Request 

I have heard that AT&T has extended the DirecTV contract with DirectSat for another 3 years. 
With AT&T & DirectSat both installing the DirecTV Dish we need to understand the 
relationship between AT&T & DirectSat and the shared work. Please send a copy of the current 
agreement between DirectSat & AT&T IDTV for use in bargaining. 

Regards, 

David E. Webster 
Business Representative/Organizer 
IBEW Local 21 
630222-9121 

1 
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Dave Webster 

From: 
Sent: 
To: 
Cc: 
Subject: 

Mr. Webster: 

Simon, Eric P. (NYC) <SimonE@JacksonLewis.com> 

Saturday, February 20, 20164:18 PM 
Dave Webster 
Bill Henne (bhenne@ibew21.org); dyannantuono@directsatusa.net 

RE: Information Request 

We have no idea what you have heard or whom you have heard it from, but your 
"information" is erroneous. DirectSat has entered into no new agreements with AT&T. In early 
2015, DirecTV extended its contract with DirectSat through 2018, but there has been nothing 
further. 

As to the substance of your request, you seem to assert is relevant because you believe 
DirecTV (I assume you refer to AT&T because of the recent acquisition of DirecTV by AT&T) 
and DirectSat have "shared" work. Again, you are mistaken. There is no "shared" work. As far 
as DirectSat is concerned, all of the work is DirecTV's. DirecTV currently has, and always has 
had, the right to contract as much or as little or none of its satellite TV system installation and 
service work to DirectSat as it, in its sole discretion, may decide. DirectSat only performs the 
work that DirecTV authorizes it to perform. DirectSat has never had an exclusive right to 
install/service DirecTV systems. Just as DirecTV had the ability to decide to whom it would 

contract with or if it would contract out installation/service work at all prior to the AT& T
DirecTV merger, DirecTV (even as a subsidiary of AT&T) continues to determine what and how 
much work to contract out. This is not an issue DirectSat has any control over or ever had any 
control over, and as such is not a mandatory subject of bargaining. Bargaining unit work has 
been and will continue to be the installation and service of DirecTV systems to the extent and 
degree DirecTV authorizes DirectSat to perform such work. While Local 21 may have an issue 
with DirecTV's subcontracting of such work, it is not relevant to our negotiations. 

Best Regards, 

Eric P. Simon, Esq. 
Principal 
Jackson Lewis, P.C. 
666 Third Avenue 
New York, New York 10017 
212-545-40141 Direct 
212-972-32131 Fax 
646-942-74761 Cell 

simone@jacksonlewis.com 

www.jacksonlewis.com 
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From: 
Sent: 
To: 
Su bject: 
Attachments: 

MJ·. Simon, 

Dave Webster <dwebster@ibew21.org> 
Friday, March 18, 2016 12:09 PM 
Simon, Eric P. (NYC) 
DSat Hargaining 3/22/16 
DSat Contractor Percentages. pdf 

To prepare for our next bm·gaining session I thought it might be worthwhile to highlight 
lhe lcey umesolved issues. As I see it the KEY issues are Wages, Benefits and New Product 
Lines. The last proposals on wages and benefits were passed by the union and the last New 
Producl Line proposal was passed by the company. 

I would also like to request information and relevm1t documents to show how the technician 's 
scorecm·d is detennined. Not only the metrics, but how the metrics are determined ill1d by 
whom. Teclmicians have been told in the past by Jeff Jmni,ol1 that the scorecard is decided and 
controlled by DirecTV and I have been told by the company that the scorecard is decided and 
formed internally not by DirecTV. 

The union requests a FULL copy of the IISP agreement between DirectS at & DirecTV 
particulm·ly because of the reference n the New Product Lines proposal. 

Lastly, please see the attached and provide updated data as close to current date as possible. 

Regm·ds, 

David E. Webster 
Business Representative/Organizer 
IBEW Loca121 
630 222-9121 

1 
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Union Counter to Company PmpoBal no. n 
03/22116 

NEW PRODUCT LINES . .. __ ... .. . 

In the evellt the Employer is engaged with respect to products or Benices othel' 

than those provided pUI'SUa1l( to its IIome Service Provide.' agreement wilh DirecTV, 

including the instalJatlon and selvicing of satellite based television sclvices and various CO}lsUlIlljr 

electronic products, slIch work shall B<7I be deemed bal'gaining unit woIl" if slIoh work is assigned 

Mywherein the ILOI selvice BI"ea. If how"".r, in tile solo ane "".I",P/. djHeRllien..,f4~1Byer, the 

Employ,,!"..!.tJll elects to assign wOl'k regarding such Dew pl'Oduet lines within }LO]' 

the Employer shall determine the number of employe", to he assigned to such work, tho locations in 
(' , c' 

which such work shall be assigned to employees and the skills and abilities required of employees to 

be assigned to slIch work. aHd-lfle "age seales applieable Ie 'lte!; wmk Wage scales applicable to sllch 

work wiH b. n.gotiated with tbe Union. Ouee assigoed te bfIJguilling "alt-PerseJlllel howevcr, work 

invulving new product lines andlor senices may be removed by the Employer fi"Om the b"'gaining llUit 

and such decision shall not be subject to grievance and arbitration, provided $!leh work is removed from 

all facilities in the ILO I ~.efviee ar.a. GIli •• g. DMA. Upon request by the Union, Ihe Empluyer shall 

meet and dis,,,,,, the lerms and conditions of work related to such new pre duct lines andlor se,·vices. Any 

agreCJnentreaelled by the pru1ies shall be reduced to writing and made a part ofthi, Agreement. 

However~ III the ovent the patties 8rc unable to reach an ag1'eement regarding such llew product lines or 

servioes, such disagreements shall Ret btl :'Iubjcct to the grioyance and {lrbitration provisions of this 

AgrC9mentoorrelcase the Ullien 81' effijllay.es B.-8m the R6~Yffioos-efthis agreem6Bt. 
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Pave Webster 

From: 	 Dave Webster <dwebster@ibew21.org  > 

Sent: 	 Tuesday, April OS, 2016 6:30 PM 
To: 	 'Simon, Eric P. (NYC)' 
Subject: 	 RE: DirectSat's proposals presented 3.22.16 

Mr. Simon, 
Thank you for the proposals. Can you tell me when to expect the information requested? 

See Below: 

I would also like to request information and relevant documents to show how the 
technician's scorecard is determined Not only the metrics, but how the metrics are 
determined and by whom. Technicians have been told in the past by Jeff Jamison that the 
scorecard is decided and controlled by DirecTV and I have been told by the company that the 
scorecard is decided and formed internally not by DirecTV 

The union requests a FULL copy of the HSP agreement between DirectSat & DirecTV 
particularly because of the reference n the New Product Lines proposal. 

Lastly, we would like to know the number of jobs done since certification installing and/or 
maintaining Wild Blue Services and Hughes net services. 

I bolded the portions that may have been unclear. 

David E. Webster 
Business Representative/Organizer 
IBEW Local 21 
630 222-9121 

From: Simon, Eric P. (NYC) [mailto:SimonE@JacksonLewis.com]  
Sent: Monday, April 04, 2016 5:06 PM 
To: Dave Webster <dwebster@ibew21.org> 
Cc: Lauren Dudley (Icludley@unitags.com) <Idudley@unitekgs.corn> 
Subject: DirectSat's proposals presented 3.22.16 

Dave—per your request, attached are "Word" versions of the proposals we presented 
on 3/22. Proposal No. 86 contains the oral modification we made to this proposal at the 
table. 

Eric P. Simon, Esq. 

1 Exhibit 18
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Dave Webster 

From: 

Sent: 
To: 
Subject: 

Mr. Simon, 

Dave Webster <dwebster@ibew21.org> 

Tuesday, April 05, 2016 6:30 PM 

'Simon, Eric P. (NYC), 

RE: DirectSat's proposals presented 3.22.16 

Thank you for the proposals. Can you tell me when to expect the information requested? 
See Below: 

I would also like to request information and relevant documents to show how the 
technician's scorecard is determined Not only the metrics, but how the metrics are 
determined and by whom. Technicians have been told in the past by Jeff Jamison that the 
scorecard is decided and controlled by DirecTV and I have been told by the company that the 
scorecard is decided and formed internally not by DirecTV 

The union requests a FULL copy of the HSP agreement between DirectSat & DirecTV 
particularly because of the reference n the New Product Lines proposal. 

Lastly, we would like to know the number of jobs done since certification installing and/or 
maintaining Wild Blue Services and Hughes net services. 

I bolded the portions that may have been unclear. 

David E. Webster 
Business Representative/Organizer 
IBEW Local 21 
630222-9121 

From: Simon, Eric P. (NYC) [mailto:SimonE@JacksonLewis.coml 

Sent: Monday, April 04, 20165:06 PM 

To: Dave Webster <dwebster@ibew21.org> 

ICc: Lauren Dudley (Idudley@unitekgs.com) <Idudley@unitekgs.com> 

Subject: DirectSat's proposals presented 3.22.16 

Dave-per your request, attached are "Word" versions of the proposals we presented 
on 3/22. Proposal No. 86, contains the oral modification we made to this proposal at the 
table. 

Eric P. Simon, Esq. 

\ 
~) 
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Principal 
Jackson Lewis, P.C. 
666 Third Avenue 
New York, New York 10017 
212-545-40141 Direct 
212-972-32131 Fax 
646-942-74761 Cell 

simone(ajacksonlewis.corn 

www.jacksonlewis.com   

Representing management exclusively in workplace law and related litigation 

Confidentiality Note: This e-mail, and any attachment to it, contains privileged and confidential information intended only for the use of the individual(s) or entity 
named on the e-mail. If the reader of this e-mail is not the intended recipient, or the employee or agent responsible for delivering it to the intended recipient, you 
are hereby notified that reading it is strictly prohibited. If you have received this e-mail in error, please immediately return it to the sender and delete it from your 
system. Thank you. 
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\ 
Principal 
Jackson Lewis, P.C. 
666 Third Avenue 
New York, New York 10017 
212-545-40141 Direct 
212-972-32131 Fax 
646-942-74761 Cell 

simone(wjackson lewis. com 

www.jacksonlewis.com 

Representing management exclusively in workplace law and related litigation 

Confidentiality Note: This e-mail, and any attachment to it. contains privileged and confidential infannatian intended only for the use of the individual(s) or entity 
named on the e-mail. If the reader of this e-mail is not the intended recipient, or the employee or agent responsible for delivering it to the intended recipient, you 
are hereby notified that reading it is strictly prohibited. If you have received Ihis e-mail in error, please immediately return it to the sender and delete it from your 
system. Thank you. 
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From: 
Sent: 
To: 
Cc: 
Subject: 

Attachments: 

Simon, Eric P. (NYC) 
Wednesday, April 06, 2016 5:39 PM 

Dave Webster 
Lauren Dudley (Idudley@unitekgs.com); dyannantuono@directsatusa.net 

DTV Performance Metrics 
Metrics_HSP Agreement.pdf 

Mr. Webster: attached per your request are the current metrics established by DirecTV to 
measure thf' performance of DirectSat. 

Eric P. Simon, Esq. 
Princ:ipal 
Jackson Lcwis, P.C. 
666 Third Avellue 
New York, New York 10017 
?1 ?-!i4!i-40141 Direct 
212 ·97232131 Fax 
646-942-74761 Cell 

sirnone@jacksonlewis.com 

www.jacksonlewis.com 

1 
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SEVENTH AMENDMENT TO THAT 2012 HOME SERVICES 
PROVIDER AGREEMENT  

 
 
 

 This Seventh Amendment (this “Seventh Amendment”) to that certain DIRECTV, Inc. 2012 Home 
Services Provider Agreement dated October 15, 2012 (the “Agreement”) by and between DirectSat USA, 
LLC  (“Contractor”), and DIRECTV, LLC (“DIRECTV”), is hereby made and entered into this first 
(1st) day of January, 2016 (the “Seventh Amendment Effective Date”), as follows: 
 

 
 
 
 
 
 
 
 
 
A.  
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

 
 
 

 
 
 
 
 
 
 
 

JA99
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EXHIBIT 3.e.(v) 
 

 
PERFORMANCE STANDARDS:  

 
 

Work Order Type 
eligible for 
calculation 

 
  

Install Service within 30 Days (I30 – Opened) 
New, 

Former,  Upgrade 
DMA     

 

All     

     
 

     
 
Repair Service within 30 Days (R30 – Opened) Service  

DMA     

 

All     

     
  

CCK Take Rate Percentage 

Eligible Activities 
w/ a closed CCK-

All WOs 
DMA  

 

  

 

All    

    
           

Average Days to First Available Production 
New,  Former & 

Upgrade 
DMA     

 

All     

     
      
Average Days to First Available Service Service 

DMA     

 

All     

     
      
Equipment Return Rate  IRD Returns 

DMA  

 

 

 

All   

   
      

Appointment Success 

New, Former, 
Upgrade, & 

Service 
DMA  

  
 

 

All   

     
      

Post Call Index Score 

New, Former, 
Upgrade, & 

Service 
DMA      

JA100

I I 
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Definitions and calculations: 
 
Install Service within 30 Days (I30 – Opened) shall mean the created service call percentage within thirty 
days of a prior closed residential truck roll activity. Residential closed activity includes the following work 
order types: New Install I Former Customer Installs I Upgrades, calculated monthly.  

Total created residential service activities from the 1st day of last month through the last day 
of last month DIVIDED BY total closed residential activities last month 
 
Repair Service within 30 Days (R30 – Opened) shall mean the created service call percentage 
within thirty days of a prior closed residential truck roll activity. Residential closed activity includes 
the following work order types: Service, calculated monthly. 
Total created residential service activities from the 1st day of last month through the last day 
of last month DIVIDED BY total closed residential activities last month 

 
CCK Take Rate Percentage shall mean the percentage of account level broadband DECAs calculated as 
added on eligible activities closed with a Broadband Eligible Order Line Item within a month.  DIRECTV’s 
report shall be pulled on the eighth day of each month for the prior month’s activity. Eligibility for incentive 
requires a 90% or better CCK Return Path Rate (CCK RPR) at the DMA level.  A successful CCK callback 
requires two pings to register within 7 days of work order closure along with a closed Broadband Eligible 
OLI and Closed DECA (internal, wired, or external wireless).  Chargeback will be determined based on 
CCK RPR only, not CCK take rate.  Individual DMA take rate goals will be set based on 2014 performance 
and company goals.  
Added DECAs on eligible closed work orders DIVIDED BY total broadband eligible order line items on 
eligible closed work orders 
 

All     

     
      

Net Promoter Score - Production 
New, Former & 

Upgrade 
DMA    

 

All    

    
  

Net Promoter Score - Service 
Service 

DMA 

  

  

 

All   

   
  

    

Completion Rate New 
DMA  

 

 

 

By DMA   
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Average Days To First Available - Production shall mean the average number of days to first available 
date on all created New Installation, Former, and Upgrade activities within a month.  The first available 
date refers to the first date within the scheduling tool that is available for a customer to select. 
Total number of days from activity created date to first available date for New Installation, Former and 
Upgrade activities DIVIDED BY the total number of Created New Installation, Former & Upgrade 
activities 
 

Average Days To First Available - Service shall mean the average number of days to first available date 
on all created Service activities within a month.  The first available date refers to the first date within the 
scheduling tool that is available for a customer to select. 
Total number of days from activity created date to first available date for Service activities DIVIDED BY 
the total number of Created Service activities 
 
Equipment Return Rate shall mean non-scrapped, advanced product receivers returned to DIRECTV 
Repair facilities from equipment swap replacements in the field on service call and upgrade work order 
types.  This is measured 45 days after the last day of the month in which the swap is recorded (equipment 
returns subsequent to the applicable return period will not be reconciled).  Each returned IRD is validated 
by CAM ID and serial number.  
Received Advanced IRDs DIVIDED BY Swapped & Replaced Advanced IRDs  
 
Appointment Success shall mean the percentage of all closed activities in which the technician (i) arrived 
within the appointment window, (ii) had no prior negative reschedule activity, or (iii) had no  “Where’s My 
Tech” Field Service Requests.  This includes New Installs, Former Installs, Upgrades, & Service. 
Total number of successful appointments met on closed activities DIVIDED BY the total number of 
closed activities. 
 
Post Call Index Score shall mean the score as determined by DIRECTV’s third-party vendor outbound 
surveys. 
Sum of Index Scores DIVIDED BY Number of Surveys 
 
Net Promoter Score - Production shall mean the percentage equal to the number of customers who would 
recommend DIRECTV (promoters) minus the number of customers who would not recommend DIRECTV 
(detractors) divided by the total number of respondents.  Promoters are considered those individuals who 
answer with a score of 9 or 10, detractors 1-6.  This calculation is based on eligible closed new installations, 
former, and upgrade activities. 
 (# of Promoters - # of Detractors)  DIVIDED BY  # of Respondents 
 
Net Promoter Score - Service shall mean the percentage equal to the number of customers who would 
recommend DIRECTV (promoters) minus the number of customers who would not recommend DIRECTV 
(detractors) divided by the total number of respondents.  Promoters are considered those individuals who 
answer with a score of 9 or 10, detractors 1-6.  This calculation is based on eligible service activities. 
 (# of Promoters - # of Detractors) DIVIDED BY # of Respondents 
 
Completion Rate shall mean completed New Install Work Order activities as a percentage of all Completed 
and Canceled New Install activities (excluding Administrative cancels as determined by DIRECTV), 
calculated monthly.  DIRECTV’s report shall be pulled on the eighth day of each month for the prior 
month’s activity.  

Total Closed New Install activities DIVIDED BY the sum of total Closed New Install activities and total 
Controllable Cancels 
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From: Dave Webster [mailta:dwebsterCalibew21.orgl 
sent: Thursday, May 19, 2016 9:31 AM 
To: Simon, Eric p, (NYC) 
Subject: Bargaining info 

Mr. Simon, 
In cunnectiun wilh DirectSat negotiations I renew my request for a FULL copy ofthe IISP agreement 

between DirectSal Hnd DirecTV/AT&T in additioll to aU current agreements with sub contractors, to evaluate 
the exten l u[ cunlrul u[DirectSat by Dil'ecTV/AT&T, 

Dave Webster 
Business Rep/Ol'eanizer 
IBEW Local Union 21 
630 222-912 1 

1 
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Simon. Eric P. (NYC) 

From: Simon. Eric P. (NYC) 
Sent: Thursday, May 19, 2016 10:28 AM 
To: Dave Webster 
Subje!;t; RE: B<ugainin;) info 

Dear Mr Webster: We have already provided you with all relevant information regarding this 
request. We see no rea.son to supplement our response. 

Eric P. Simon, Esq. 
Principal 
Jackson Lewis. P.C. 
666 Third Avenue 
New York. New York 10017 
212~545~40141 Direct 
212-972-32131 Fax 
646-942-74761 Cell 

simone@jacksonlev.ris.com 

WoNV/.lacksonlewis.com 

From: Dave Webster (mailto:dwebster@lbew21.org] 
Sent: Thursday, '''''ay 19, 2016 9:31 AM 
To: Simon, Eric P. (NYC) 
Subject: Bargaining info 

Mr. Simon, 
In connection with DirectSa.t negotiations I renew my request for a FULL copy of the HSP agreement 

belween Dirt:clSttt and DirecTV/AT&T in aJditiortlo all current agreements with sub contractOl's, to evaluate 
the extent of control of DirectSat by DirecTV/AT&T. 

Dave Webster 
Business Rep/Organizer 
lDEW Local Union 21 
630222·9121 
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jackson lewis 
Attorneys at Law 

My DlIm_1 D IAL IS: (212) 545-4014 

Representing M::lllngcmcnt Exclusively in Workplace Law and Related Litigation 
Jackson lewls POC. 

GGG 1hlnl (\VenuD 

New YOII., Now V,,,I. 10017 

Tel 212 6015·4000 

fl1K 212 972·3213 
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My EMAIL ADDRESSIS:SIMONE@jACKSONLIlWIS.COM 

VIA FACSIMILE 1630·960·9607) 

MI'. David Webster 
Business Representative 
Local 21, IBEW 
1307 Butterfield Road, Suite 422 
Downers Grove, Illinois 60515·5606 

Dear Mr. Webster: 

May 23, 2016 

Re: IBEW :Local21 /May 19,20 16 Request for Copy of 
Contract between DirecTV and DirectSat 

I want to take this opp0l1unity to further explicate DirectSat's rational for declining to 
provide a complete copy of the HSP agreement between DirecTV and DirectSat (the "HSP 
Agreement"). 

Local 21, IBEW initially requested a copy of the HSP agreement via email dated 
November 23, 2016. The plllportedjustification for the request was " .. . one of the company's proposal 
references the HSP agreement with DTV. We'd like a copy of the agreement referenced in the 
proposal." It was our understanding the request referred to DirectSat proposal No.78 dated November 4, 
2015 entitled "New Prodllct Lilies" amlwhiclt /'ejerellced lite Irea/mellt oj "prodllcls oj services ollter 
Iltall tl/Ose provided PIII'SlIalll to [DirectSat'sj Home Service Provider agreemellt witlt DirecTV ... " 
(emphasis in original). On November 23, 2015, Lauren Dudley responded with those portions of the 
HSP agreement delineating services provided by DirectSat pursuant to the HSP agreement. 

On April 5, 2016 you again requested a full copy of the HSP agreement "pa1ticularly 
because of the referenced n[sic] the New Products Lines Proposal." Having already provided relevant 
information no further response was made. 

On May 19,201 6 you again requested a full copy of the HSP agreement as well as 
"current agreements with subcontractors." This time however, the ostensible reason for this request was 
"to evaluate the extent of control of DirectS at by DirecTV/AT&T." 

The request for the full copy of the HSP agreement to evaluate DirecTV's control over 
DirectSat is inelevant to negotiations between DirectSat and Local 21 regarding terms and conditions of 
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jackson lewis 
Attorneys at Law 

Mr. David Webster 
Local 2 1, IBEW 

May 23,2016 

Page 2 

employment of DirectSat employees. The "extent of control" of DirecTV over DirectSat has no bearing 
on negotiations over wages, hours, or other terms and conditions of employment which are exclusively 
controlled by DirectSal. As previously explained to you at the table, DirecTV does not, and has no 
control over the wages paid to DirectSat employees or the metrics used to evaluate the performance of 
unit employees, These decisions are vested exclusively in DirectSal. For the last 2+ years since Local 
21 was certified as the representative of employees of DirectSat's Chicago South (now South Holland 
location), DirectSat has bargained in good faith over the wages, hours and other terms and conditions of 
employment of unit employees. DirecTV has no role in these negotiations. DirectSat has never asserted 
that it cannot agree to a proposal on any issue because DirecTV might disapprove. Nor is the ability of 
DirectSat to enter into a collective bargaining agreement with Local 21 subject to approval by DirecTV. 

DirectSat has provided Local 21 with those pOltions of its contract with DirecTV which 
may have some relevance to our negotiations - the scope of work covered by the HSP agreement and the 
metrics used by DirecTV to evaluate the performance of DirectSat under the HSP agreement. (DirectSat 
did not object to providing this information on the basis that while DirectSat has full authority to set 
performance metrics for unit technicians, DirectSat has stated that the metrics established by DirecTV to 
evaluate DirectSat help inform DirectSat in establishing performance metrics for technicians,) 

For all the foregoing reasons, the Union's request for the full HSP contract is not re levant 
to any issue in negotiations and DirectSat declines to provide it. 

EPSlrg 

cc: Dan Yannantuono 
Lauren Dudley 

4841- 1857·6690, v. I 

Very truly yours, 

JACKSON LEWIS P.C. 

z2S2_ .. \ 
Eric P. Simon 
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United States Government 

NATIONAL LABOR RELATIONS BOARD 

Division of Judges 

1015 HALF STREET, SE, Suite 6034 

Washington, DC 20570-0001 

 

May 5, 2017 

Douglas J. Klein, Esq. 
Jackson Lewis P.C. 
666 Third Avenue 
New York, NY 10017 

Re: DirectSat USA, LLC 
13-CA-176621 

Pursuant to your request on behalf of counsel for the Respondent for an 
extension of time for filing briefs, time is hereby extended to May 26, 2017 

Sincerely, 

34, 

Arthu mchan 
Deputy Administrative Law Judge 

CC: Douglas.Klein@jacksonlewis.com  
Elizabeth.Cortex@nlrb.gov. 
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United States Government 

NATIONAL LABOR RELATIONS BOARD 

Division of Judges 

1015 HALF STREET, SE, Suite 6034 

Washington, DC 20570-0001 

Douglas J. Klein, Esq. 
Jackson Lewis P.C. 
666 Third Avenue 
New York, NY 10017 

May 5,2017 

Re: DirectSat USA, LLC 
13-CA-176621 

Pursuant to your request on behalf of counsel for the Respondent for an 
extension of time for filing briefs, time is hereby extended to May 26, 2017 

CC: Douglas. Klein@jacksonlewis.com 
Elizabeth.Cortex@nlrb.gov. 

Sincerely, 

OA--t,~u)~~ 
ArthulA~chan 
Deputy Administrative Law Judge 
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United States Government 

NATIONAL LABOR RELATIONS BOARD 

Division of Judges 

1015 HALF STREET, SE, Suite 6034 

Washington, DC 20570-0001 

 

May 5, 2017 

Douglas J. Klein, Esq. 
Jackson Lewis P.C. 
666 Third Avenue 
New York, NY 10017 

Re: DirectSat USA, LLC 
13-CA-176621 

Pursuant to your request on behalf of counsel for the Respondent for an 
extension of time for filing briefs, time is hereby extended to May 26, 2017 

Sincerely, 

34, 

Arthu mchan 
Deputy Administrative Law Judge 

CC: Douglas.Klein@jacksonlewis.com  
Elizabeth.Cortex@nlrb.gov. 
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United States Government 

NATIONAL LABOR RELATIONS BOARD 

Division of Judges 

1015 HALF STREET, SE, Suite 6034 

Washington, DC 20570-0001 

Douglas J. Klein, Esq. 
Jackson Lewis P.C. 
666 Third Avenue 
New York, NY 10017 

May 5,2017 

Re: DirectSat USA, LLC 
13-CA-176621 

Pursuant to your request on behalf of counsel for the Respondent for an 
extension of time for filing briefs, time is hereby extended to May 26, 2017 

CC: Douglas. Klein@jacksonlewis.com 
Elizabeth.Cortex@nlrb.gov. 

Sincerely, 

OA--t,~u)~~ 
ArthulA~chan 
Deputy Administrative Law Judge 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 13 

DIRECTSAT USA, LLC ) 
) 

Respondent ) 
) 

and ) Case No 13-CA-176621 
) 

IBEW, LOCAL 21 ) 
) 

Charging Party ) 

CHARGING PARTY'S BRIEF IN SUPPORT  
OF THE UNFAIR LABOR PRACTICE COMPLAINT 

GILBERT A. CORNFIELD, ESQ. 
CORNFIELD AND FELDMAN LLP 
25 East Washington Street 
Suite 1400 
Chicago, IL 60602-1803 
Phone: (312) 236-7800 
F a x: (312) 236-6686 

May 25, 2017 	 Attorneys for Charging Party 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 13 

DIRECTSAT USA, LLC 

Respondent 

and Case No 13-CA-176621 

IBEW, LOCAL 21 

Charging Party 

CHARGING PARTY'S BRIEF IN SUPPORT 
OF THE UNFAIR LABOR PRACTICE COMPLAINT 

May 25, 2017 

GILBERT A. CORNFIELD, ESQ. 
CORNFIELD AND FELDMAN LLP 
25 East Washington Street 
Suite 1400 
Chicago, IL 60602-1803 
Phone: (312) 236-7800 
Fax: (312) 236-6686 

Attorneys for Charging Party 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 13 

DIRECTSAT USA, LLC ) 
) 

Respondent ) 
) 

and ) Case No 13-CA-176621 
) 

IBEW, LOCAL 21 ) 
) 

Charging Party ) 

CHARGING PARTY'S BRIEF IN SUPPORT  
OF THE UNFAIR LABOR PRACTICE COMPLAINT 

Pursuant to the directions of the Administrative Law 

Judge (AL, IBEW, Local 21, the "Charging Party" or "Union" 

submits its Brief in support of the subject unfair labor practice 

Complaint 

STATEMENT OF THE CASE  

The Union is the certified bargaining representative for 

a group of technicians employed by DirectSat USA, LLC (the 

"Employer") within a suburban area of the Chicago Metropolitan 

JA110

UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION l3 

DIRECTSAT USA, LLC 

Respondent 

and Case No. 13-CA-176621 

IBEW, LOCAL 21 

Charging Party 

CHARGING PARTY'S BRIEF IN SUPPORT 
OF THE UNFAIR LABOR PRACTICE COMPLAINT 

Pursuant to the directions of the Administrative Law 

Judge (ALJ), IBEW, Local 21, the "Charging Party" or "Union" 

submits its Brief in support of the subject unfair labor practice 

Complaint 

STATEMENT OF THE CASE 

The Union is the certified bargaining representative for 

a group of technicians employed by DirectSat USA, LLC (the 

"Employer") wi thin a suburban area of the Chicago Metropolitan 
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Area 	The Union was certified by the National Labor Relations 

Board (the "Board") for the group in 2014 Since the certification 

the Employer and the Union have not successfully completed 

negotiations for a first collective bargaining agreement 

DirectSat's primary work is to install and service 

satellite TV systems for DirectTV 	During the course of 

negotiations AT&T acquired ownership of DirecTV In November, 2015 

the Union negotiator and representative requested the DirectSat 

representative to provide the Union with a copy of the agreement 

between DirectSat and DirecTV The Employer responded by providing 

the Union with 3 redacted pages from the agreement which is 

incorporated into the subject Stipulation as part of Exhibit 13 

The redacted sections of the agreement describe the categories of 

DirecTV installations and servicing work within designated 

geographic areas, including "Chicago Il " The redacted and partial 

document bears the "Effective Date" of October 15, 2012 

In February, 2016 the Union requested that the Employer 

provide " a copy of the current agreement between DirectSat & 

AT&T/DTV for use in bargaining " 	(Exhibit 14) 	The Employer 

responded that in " 	early 2015, DirecTV extended its contract 

with DirectSat through 2018, but there has been nothing further." 

The Employer refused to comply with the Union's request for a copy 

of the DirecTV-DirectSat agreement on the basis that it is not 

relevant to the collective bargaining negotiations between the 

- 2 - 
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Area The Union was certified by the National Labor Relations 

Board (the "Board") for the group in 2014 Since the certification 

the Employer and the Union have not successfully completed 

negotiations for a first collective bargaining agreement 

DirectSat's primary work is to install and service 

satellite TV systems for OirectTV During the course of 

negotiations AT&T acquired ownership of OirecTV In November, 2015 

the Union negotiator and representative requested the DirectSat 

representative to provide the Union with a copy of the agreement 

between OirectSat and OirecTV The Employer responded by providing 

the Union with 3 redacted pages from the agreement which is 

incorporated into the subject Stipulation as part of Exhibit 13 

The redacted sections of the agreement describe the categories of 

DirecTV installations and servicing work within designated 

geographic areas, including "Chicago II " The redacted and partial 

document bears the "Effective Date" of October IS, 2012 

In February, 2016 the Union requested that the Employer 

provide " a copy of the current agreement between DirectSat & 

AT&T /DTV for use in bargaining " (Exhibit 14) The Employer 

responded that in " early 2015, OirecTV extended its contract 

with DirectSat through 2018, but there has been nothing further. U 

T,he Employer refused ,to comply with the Union's request for a copy 

of the DirecTV-DirectSat agreement on the basis that it is not 

relevant to the collective bargaining negotiations between the 

- 2 -
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Employer and the Union. (Exhibit 15) 

In March, 2016 the Union renewed the request for " 	a 

full copy of the HSP agreement between DirectSat & DirecTV 

(Exhibit 16) 	The Employer refused to comply with the Union's 

request for a "full copy" and that the Employer had already 

provided the Union with the relevant portions of the HSP 

Agreement " 	(Exhibit 17) 	In April and May, 2016 the Union 

repeated its requests for the full agreement with the Employer 

responding with the same position. 	(Exhibits 18, 19, 20 and 21) 

During the course of the above cited exchanges in 

Apri1,2016 the Employer provided the Union with a redacted copy of 

a Supplemental Amendment to the 2012 agreement with DirecTV, 

entered into in January, 2016 The document is included in Exhibit 

19 The document lists and defines the services provided by 

DirectSat for DirecTV with performance standards depending 

apparently on the length of time to perform and the quality of the 

services 	However, except for the identification of the various 

services, the actual standards and all other information has been 

redacted. 

Following the above cited exchanges between the parties 

in May, 2016 the Union filed the instant unfair labor practice 

Charge alleging that the Employer was in violation of. Sections 

8(a) (1)and (5) of the Act by not furnishing the full copy of the 

agreement between DirectSat and DirecTV (AT&T) 	In September, 2016 

JA112

Employer and the Union, (Exhibit 15) 

In March, 2016 the Union renewed the request for " 

full copy of the HSP agreement between DirectSat & DirecTV 

a 

/I 

(Exhibit 16) The Employer refused to comply with the Union's 

request for a "full copy" and that the Employer had already 

provided the Union with the relevant portions of the HSP 

Agreement " (Exhibit 17) In April and May, 2016 the Union 

repeated its requests for the full agreement with the Employer 

responding with the same position, (Exhibits 18, 19, 20 and 21) 

During the course of the above cited exchanges in 

April,2016 the Employer provided the Union with a redacted copy of 

a Supplemental Amendment to the 2012 agreement with DirecTV, 

entered into in January, 2016 The document is included in Exhibit 

19 The document lists and defines the services provided by 

DirectSat for DirecTV with performance standards depending 

apparently on the length of time to perform and the quality of the 

services However, except for the identification of the various 

services, the actual standards and all other informati~n has been 

redacted, 

Following the above cited exchanges between the parties 

in May, 2016 the Union filed the instant unfair labor practice 

Charge alleging ,that the Employer vyas in violation of Sections 

8 (a) (1)and (5) of the Act by not furnishing the full copy of the 

agreement between DirectSat and DirecTV (AT&T) In September, 2016 

- 3 -
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the Acting Regional Director for the 13 Region, NLRB issued the 

subject Complaint, 

The Employer filed its Answer to the Complaint in 

October, 2016, The Employer does not dispute the events which are 

alleged in the Complaint but denies that the events establish that 

the Employer is in violation of the Act and as an additional 

defense that the unfair labor practice Charge filed by the Union 

was not within the 6 months statute of limitations for filing a 

charge because the Union first requested a copy of the DirectSat-

DirecTV agreement on November 23, 2015 and the Employer refused to 

furnish a complete copy at that time. 

REASONS WHY THE AGREEMENT BETWEEN DIRECTSAT AND DIRECTV (AT&T) IS 
RELEVANT TO THE UNION'S REPRESENTATION OF THE BARGAINING UNIT.  

The Employer has refused to provide a copy of the 

agreement with DirecTV on the basis that the contents of the 

document are not relevant to the Union's representation rights 

Since the work performed by members of the Union's bargaining unit 

is pursuant to and dependent upon the agreement, it is self-

evident that the standards and conditions contained in the document 

are relevant to the working conditions of the employees represented 

by the Union. Nevertheless, we will identify the specific reasons 

why the document is essential to the Union's ability to negotiate 

the terms and conditions of employment for members of the 

-4 
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the Acting Regional Director for the 13th Region, NLRB issued the 

subject Complaint 

The Employer filed its Answer to the Complaint in 

October, 2016, The Employer does not dispute the events which are 

alleged in the Complaint but denies that the events establish that 

the Employer is in violation of the Act and as an additional 

defense that the unfair labor practice Charge filed by the Union 

was not within the 6 months statute of limitations for filing a 

charge because the Union first requested a copy of the Directsat-

DirecTV agreement on November 23, 2015 and the Employer refused to 

furnish a complete copy at that time, 

REASONS WHY THE AGREEMENT BETWEEN DIRECTSAT AND DIRECTV (AT&T) IS 
RELEVANT TO THE UNION'S REPRESENTATION OF THE BARGAINING UNIT. 

The Employer has refused to provide a copy of the 

agreement with DirecTV on the basis that the contents of the 

document are not relevant to the Union's representation rights 

Since the work performed by members of the Union's bargaining unit 

is pursuant to and dependent upon the agreement, it is self-

evident that the standards and conditions contained in the document 

are relevant to the working conditions of the employees represented 

by the Union, Nevertheless, we will identify the specific reasons 

why the document is essential to the Union's ability to negotiate 

the terms and conditions of employment for members of the 
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bargaining unit 

The New Product Lines Proposals  

On November 4, 2015 the Employer advanced a proposal in 

the negotiations with the Union titled "New Product Lines" 	The 

proposal stated that should the Employer engage in products or 

services " 	other than those provided pursuant to its Home Service 

Provider agreement with DirecTV, such work shall not be deemed 

bargaining unit work." 	(Exhibit 11) On November 23, 2015 the 

Union by letter requested a copy of the agreement since " 	one of 

the company proposals references the HSP agreement with DTV " 

(Exhibit 12) 	On December 4, 2015 in response to the Union's 

request, the Employer provided only 3 pages of the agreement with 

substantial redactions, Thus, the starting point of the Union's 

request for a copy of the DirecTV agreement was in response to the 

Employer's proposal that the Union would waive representation 

rights for any technician work that the Employer may undertake 

beyond the work set forth in the agreement 

How A Technician's Earnings Are Determined 

The bases for determining a technician's earnings was a 

significant subject addressed in the negotiations 	The November 
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23, 2015 letter from the Union to the Employer primarily sought 

information as to how the earnings of the technicians were 

determined by the Employer. The letter reflects the fact that the 

technicians do not simply earn an hourly wage but their earnings 

are based upon the work they perform; i e , they are paid as "piece 

workers " Presumably the amount a technician earns is based upon 

the work the technician performs, the quality of the work and the 

amount of time to complete tasks 	The Union's requests for 

information regarding the standards used for compensating the 

technicians has been related to the DirecTV agreement 	In the 

Union's letter of November 23, 2015 to DirectSat management the 

Union state± 

"Also referenced in a proposal are performance 
standards utilized by the 'Employer[']s 
customer' 	We'd like to see the standards 
that DTV is asking you to meet 	To be clear, 
not the metrics used by DSat derived from the 
standards set by the EmployerP]s customer, 
but the actual standards from DTV that DSat 
uses to form the scorecard metrics " (Exhibit 
12) 

The Union renewed the request for the full " .HSP 

agreement between DirectSat & DirecTV on March 18, 2016 before the 

next negotiation session between the parties. The Union stated in 

the letter to the Employer's chief negotiator that " 	information 

and relevant documents" [were required in order] to show how the 
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technician's scorecard is determined. Not only the metrics, but 

how the metrics are determined and by whom. Technician § have been 

told in the past by Jeff Jamison that the scorecard is decided and 

controlled by DirecTV and I have been told by the company that the 

scorecard is decided and formed internally not by DirecTV " 

(Exhibit 16) The same request was advanced for the same reasons by 

the Union by letter to the Employer's chief negotiator on April 5, 

2016 (Exhibit 18) 

On April 6, 2016 the Employer responded to the Union's 

request with a heavily redacted document noted above in evidence as 

part of Exhibit 19, 

The Union repeated the same request by letter on May 19, 

2016 The Employer responded with the statement "We have already 

provided you with all relevant information regarding this request 

We see no reason to supplement our response " (Exhibits 20 and 21) 

The Employer supplemented their response on May 23, 2016 by letter 

to the Union asserting, in part, "The 'extent of control' of 

DirecTV over DirectSat has no bearing on negotiations over wages, 

hours, or other conditions of employment which are exclusively 

controlled by DirectSat " (Exhibit 22) 

The Possible Joint Employer Status of DirectSat And DirecTV 

While the Union was continuing to request a copy of the 
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full agreement between DirectSat and DirecTV, the Union was made 

aware that the issue of whether DirectSat and DirecTV were joint 

employers under the Fair Labor Standards Act (FLSA) was being 

litigated in the federal courts The most recent decision with 

respect to that issue is the decision of the United States Court of 

Appeals for the Fourth Circuit in MARLON HALL; JOHN WOOD; ALIX 

PIERRE; KASHI WALKER and JOHN ALBRECHT V. DIRECTV, INC,; DIRECTV; 

DTV HOME SERVICES II, LLC combined with JAY LEWIS; KELTON SHAW; 

MANUEL GARCIA; and JUNE LEFTWICH V. DIRECTV, LLC; DIRECTSAT USA, 

LLC and DIRECTTV, INC, , Case Nos 15-1857 and 15-1858 (2017) 	A 

copy of said decision is attached hereto as "Attachment 1" 

The Union is not requesting the AU J to decide the joint 

employer status 	Rather, we request that the AU J take judicial 

notice of the Fourth Circuit Court of Appeals decision as part of 

the reasons why the Union has sought to obtain a full copy of the 

DirectSat and DirecTV agreement in order to evaluate whether 

DirecTV is a joint employer and therefore to be a participant in 

the negotiations for a collective bargaining agreement covering the 

Union's bargaining unit 

Note that on pages 6 and 7 of the Fourth Circuit's 

decision, the plaintiffs are identified as technicians employees of 

DirectSat or for subcontractors of DirectSat On page .15 of the 

decision the Court states that under the FLSA " 'joint 

employment' exists when 'employment by one employer is not 
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completely disassociated from employment by the other employer[s] " 

On pages 30-31 the Court noted that " 	according to the 

Complaint, DIRECTV and DirectSat allocated, through provider 

agreement with one another and with subcontractors in the Provider 

Network, the authority to direct, control and supervise nearly 

every aspect of Plaintiffs' day-to-day job duties " The Court then 

went on to describe in more specific detail how DIRECTTV controls 

the scheduling and the " .methods and standards of installation" 

of the technicians as well as identifying the technicians as 

DIRECTV representatives to the public. On page 32 of the decision 

the Court further noted that the 	provider agreement 

determine whether work performed by DIRECTV technicians, 

including Plaintiffs, was 'compensable' or 'noncompensable 

pursuant to a "piece-rate system." 

PRECEDENTS SUPPORT THE UNION'S RIGHT TO A FULL COPY OF THE 
DIRECTSAT AND DIRECTV AGREEMENT.  

In National Labor Relations Board v, Acme Industrial Co., 

385 U S 432 (1967), the Supreme Court of the United States 

reaffirmed " 	the general obligation of an employer to provide 

information that is needed by the bargaining representative for the 

proper performance of its duties " The Supreme Court cited its 

prior decisions in National Labor Relations Board v. Truitt Mfg, 

Co., 351 U S 149 (1956), 385 U S 435-436 	Truitt Manufacturing 
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centered on a union's right to relevant information possessed by 

the employer during the negotiations for a collective bargaining 

agreement, as in the subject litigation, In Acme, the employer 

unsuccessfully contended that the obligation to provide information 

to the bargaining representative should not extend to a dispute 

under the terms of a bargaining agreement to be submitted to 

binding arbitration 

In NLRB v. New England Newspapers, 856 F 2d 409 (CA 1, 

1988), the United States Court of Appeals for the First Circuit in 

reliance upon the above cited Supreme Court decisions extended the 

employer's obligation to provide a copy of a sales agreement to the 

union representative of the employees In New England Newspapers, 

the employer had sold its business to another enterprise The First 

Circuit reasoned that although the employer was not obligated to 

negotiate with the union over the sale, the employer was required 

to bargain over the effects of the sale on the employees 

represented by the union, The First Circuit then addressed the 

issue of whether the union was entitled to a copy of the sales 

agreement in order to effectively represent the employees in the 

effects bargaining The Court then reviewed precedents which have 

held that a union's right to information from an employer must be 

balanced. against an employer's proprietary rights and interests, 

citing Ford Motor Co. v. N.L,R.B,, 441 U S 488 (1979) 	The Court 

concluded that since the sales agreement has direct impact upon the 
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terms and conditions of employment for members of the union's 

bargaining unit, the agreement must be provided to the union. The 

Court then rejected the employer's argument that the agreement was 

not "relevant" to the union's right to negotiate over the effects 

of the sale. Relying upon the Supreme Court's decision in Acme 

Industrial, supra, the First Circuit held that the standard for 

requiring disclosure of information by the employer is whether 

there is a "probability" that the information is relevant to a 

union's representation rights 

The Employer's position in the subject proceeding that 

the full agreement with DirecTV is not relevant to the Union's 

negotiating rights must be rejected. The stipulations and exhibits 

demonstrate that the technicians represented by the Union are 

compensated in accordance with work assigned by DirecTV to 

DirectSat and standards established by DirecTV The redacted parts 

of the agreement provided by the Employer to the Union establish 

that the standards set by DirecTV are contained in the agreement 

Furthermore, the Union is entitled to the agreement 

between DirecTV and DirectSat in order to determine whether the two 

entities are in fact joint employers and therefore jointly 

obligated to negotiate with the Union over the terms of a 

collective bargaining agreement 	"Joint-employer" relationships 

under the NLRA does not require common ownership, It is sufficient 

that " 	one entity effectively and actively participates in the 
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control of labor relations and working conditions of employees of 

the second entity" The Developing Labor Law (Sixth Edition Vol 

II, ABA Section of Labor and Employment Law), pages 2366-2367 	In 

the 2016 Supplement to The Developing Labor Law on page 27-7 the 

editors updated the NLRB's current position regarding joint 

employers stating.  "In Browning-Ferris Industries of California, 

362 NLRB No. 186 (2015), the Board restated the joint-employer 

standard by affirming the traditional test articulated by the Third 

Circuit in Browning-Ferris Industries of Pennsylvania, Inc,, 691 

F 2d 1117 (CA 3, 1982), enforcing 259 NLRB 148 (1981) -that two or 

more entities are joint employers if both are deemed employers 

under common law and they 'share or codetermine those matters 

governing the essential terms and conditions of employment" 

THE EMPLOYER'S DEFENSE THAT THE UNFAIR LABOR PRACTICE CHARGE WAS  
TIME BARRED MUST BE REJECTED.  

The Employer has raised as "A First Defense" that the 

subject unfair labor practice Charge was time barred because " 	on 

November 23, 2015, Respondent refused to provide a complete copy at 

that time, and more than six (6) months elapsed before the instant 

charge was filed with the Board." 

It is evident from the Stipulation of Facts and Exhibits 

that the contents of the agreement between DirectSat and DirecTV 

was an ongoing subject of the negotiations between the parties 
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until the May 13, 2016 letter from the Employer's counsel to the 

Union's negotiator that the Employer will not provide any more of 

the contents of the agreement other than the redacted documents 

supplied to the Union on December 4, 2015 and April 6, 2016 	The 

unfair labor practice Charge was filed on May 20, 2016 	We note 

that in the Employer counsel's letter of May 23, 2016 that he 

refers to the fact that the Union based the demand for the complete 

agreement upon the additional need to " 	evaluate the extent of 

control of DirectSat by DirecTV/AT&T " (Exhibit 22) 

In New York Presbyterian Hospital, 354 NLRB No 5 (2009), 

the NLRB stated that the test of whether a union's information 

request is time barred does not run from the date that the 

information was requested but " 	from the date that employer 

unequivocally refused to provide that information," 

The Union's requests for copies of the DirectSat-DirecTV 

agreement was part of the dynamics of the negotiations which 

followed the Board's certification of the Union and the negotiating 

sessions from late 2015 through mid-2016 	The Union's first 

request was in response to the Employer's referencing the agreement 

in the proposals relating to the scope of bargaining unit work in 

the future 	Later in the negotiations the terms of the agreement 

related to negotiations over the standards for determining the 

wages of members of the Union's bargaining unit 	The Employer's 

responses to the Union's requests were to provide the Union only 
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with heavily redacted parts of the agreement 	Then, after the 

Union became aware of the ongoing federal court litigation over 

whether DirectSat and DirecTV AT&T were joint employers under the 

FLSA, the Union renewed the requests for the full agreement citing 

the additional reason to determine whether the joint employer 

status applied to the subject contract negotiations 

CONCLUSION  

The Union therefore supports the General Counsel's 

position that the subject unfair labor practice Complaint be 

sustained in its entirety with an appropriate Order directing the 

Employer to provide the Union with the full copy of the current 

agreement 'between DirectSat and DirecTV AT&T 

Respectfully submitted, 

CORNFIELD AND FELDMAN LLP 

May 25, 2017 	 BY. ---' 
GILBERT A. ORNFIELD 

25 East Washington Street 
Suite 1400 
Chicago, IL 60602-1803 
Phone (312) 236-7800 
F a x_ (312) 236-6686 

Attorneys for Charging Party 
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FAIR LABOR STANDARDS ACT 

al Joint employers — Intermediary entities — Subcontractors 10-101.2003  [Show Topic Path] 

Satellite television installation technicians may pursue claim for unpaid overtime against satellite 
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exhaustive six—factor test to determine whether putative employers co-determine essential terms and 

conditions of employees' work—technicians alleged that (1) provider was principal client of 

intermediaries and often infused capital into them, (2) agreements allocated authority to provider to direct, 

control, and supervise most aspects of technicians' day-to-day job duties such as work schedules and 

assignments, (2) provider agreements with intermediaries required technicians to hold themselves out as 

representatives of provider, (3) provider set forth hiring criteria and ceased to assign work to discharged 

technicians, (4) provider determined whether or not technicians' work was compensable, and (5) provider 

imposed chargebacks on pay if it determined technicians' work was unsatisfactory. 

L2J.  Employees — Independent contractors — Economic realities test I.- 101.1603  [Show Topic Path] 

Satellite television installation technicians may establish that they were employees of both satellite 

television provider and intermediary entities, where—applying economic realities test after finding 
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ill Employees - Independent contractors - Economic realities test ~ 101.1603 [Show Topic Path) 

Satellite television installation technicians may establish that they were employees of both satellite 

television provider and intcrmediary entities, where-applying economic realities test after finding 
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provider and intermediaries may be joint employers—technicians alleged that provider determined hiring 

and compensation of technicians, provider furnished installation materials, provider dictated technicians' 

work schedules and required technicians to hold themselves out as representatives of provider, 

technicians' work installing provider's products was integral to provider's business, and intermediaries 

were responsible for implementing and enforcing provider's mandates for technicians. 

DJ Overtime —Pleading 10-136.1103 0- 510.3202 It- 510.66  [Show Topic Path) 

Satellite television installation technicians sufficiently stated claim for unpaid overtime, where Fourth 

Circuit holds that pleading standard for overtime claim requires enough detail to support reasonable 

inference that employee worked more than 40 hours in a given week, technicians alleged that employer's 

piece-rate system inadequately compensated technicians for significant amounts of work, and such 

allegations were supported by estimations of hours worked, breakdown of which hours employer 

determined "compensable" or "noncompensable," and average weekly pay. 

Appeals from the United States District Court for the District of Maryland, at Baltimore. (1:14-cv-02355-

JFM; 1:14-ev-03261-JFM). J. Frederick Motz, Senior District Judge. 

REVERSED AND REMANDED. 

ARGUED: Larkin E. Walsh, STUEVE SIEGEL HANSON LLP, Kansas City, Missouri, for Appellants. 

Cohn David Dougherty, FOX ROTHSCHILD LLP, Blue Bell, Pennsylvania, for Appellees. 

ON BRIEF: George A. Hanson, Kansas City, Missouri, Ryan D. O'Dell, STUEVE SIEGEL HANSON 

LLP, San Diego, California, for Appellants. 

Nicholas T. Solosky, FOX ROTHSCHILD LLP, Washington, D.C., for Appellees. 

Before WYNN, FLOYD, and HARRIS, Circuit Judges. Judge Wynn wrote the opinion, in which Judge 

Floyd and Judge Harris joined. 

WYNN 

WYNN, Circuit Judge: 
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The Fair Labor Standards Act ("FLSA"), 29 U.S.C. §§ 201  et seq., requires covered employers to pay 

their employees both a minimum wage and overtime pay, id. §§ 206,  207 In these consolidated cases, 

two groups of satellite television technicians ("Plaintiffs") allege that DIRECTV and DirectSat 

(collectively, "Defendants"), through a web of agreements with various affiliated and unaffiliated service 

providers, jointly employed Plaintiffs, and therefore are jointly and severally liable for any violations of 

the FLSA's substantive provisions. See 29 C.F.R. § 791.2(a)  

The district court dismissed Plaintiffs' action on the pleadings, holding that Plaintiffs failed to adequately 

allege that DIRECTV and DirectSat jointly employed Plaintiffs. In so doing, the district court relied on 

out-of-circuit authority that we have since rejected as unduly restrictive in light of the broad reach of the 

FLSA. Analyzing Plaintiffs' allegations under the legal standard adopted by this Circuit and construing 

those allegations liberally, as we must when ruling on a motion to dismiss, Wright v. North Carolina, 787 

F.3d 256,  263 (4th Cir. 2015), we conclude that Plaintiffs' factual allegations state a claim under the 

FLSA. Accordingly, we reverse. 

I. 

A. 

Plaintiffs appeal from an order granting Defendants' motion to dismiss under Federal Rule of Civil 

Procedure 12(b)(6)  Accordingly, we recount the facts as alleged by Plaintiffs, accepting them as true 

and drawing all reasonable inferences in Plaintiffs' favor. See E.I. du Pont de Nemours & Co. v. Kolon 

Indus. Inc., 637 F.3d 435  ,440 (4th Cir. 2011). 

As the nation's largest satellite television provider, DIRECTV engages thousands of technicians to install 

and repair satellite systems for customers throughout the country. In addition to employing some 

technicians directly, DIRECTV controls and manages many technicians through the DIRECTV "Provider 

Network." J.A. 93. According to the Amended Consolidated Complaint ("Complaint"), this 

network [*2] is organized as a pyramid, with DIRECTV contracting with certain intermediary entities 

known as "Home Service Providers" and "Secondary Service Providers." J.A. 93-94. These intermediary 

entities generally contract with "a patchwork of largely captive entities"—referred to in the Complaint as 

"subcontractors"—which in turn contract directly with individual technicians throughout the country. J.A. 

94. 

Following DIRECTV's acquisition of numerous Home and Secondary Service Providers, Defendant 

DirectSat was one of three "independent" Home Service Providers remaining in the DIRECTV Provider 
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Network at the time this action was initiated. 2 In this capacity, DirectSat served as a middle-manager 

between DIRECTV and individual technicians who contracted directly with DIRECTV, as well as 

between DIRECTV and various subcontractors that hired individual technicians. Specifically, DirectSat, 

like the other Home and Secondary Service Providers, implemented and enforced DIRECTV's hiring 

criteria for technicians, relayed scheduling decisions from DIRECTV to technicians using DIRECTV's 

centralized work-assignment system, and otherwise supervised technicians under its purview. DirectSat 

also maintained a "contractor file" for each of its technicians, which Plaintiffs describe as "analogous to a 

personnel file" and which were "regulated and audited by DIRECTV." J.A. 94-95. And, in accordance 

with its agreement with DIRECTV, DirectSat required technicians to obtain DIRECTV equipment and 

attend D1RECTV-mandated trainings at DirectSat facilities. 

Each Plaintiff alleges that, between 2007 and 2014, he worked as a technician for DIRECTV, an 

intermediary provider, a subcontractor, or some combination of those entities. Plaintiffs Lewis and Wood 

allege that they were employed by DirectSat, while the five remaining Plaintiffs allege that they worked 

for other providers not named as defendants in this action. During their respective periods of employment, 

Plaintiffs were each generally classified by their employer or employers as an independent contractor. 3 In 

all instances, each Plaintiffs principal job duty was to install and repair DIRECTV equipment. 

Regardless of the identity of Plaintiffs' nominal employers, DIRECTV primarily directed and controlled 

Plaintiffs' work. In particular, Plaintiffs allege that DIRECTV was the "primary, if not the only" client of 

each of the providers who served as Plaintiffs' direct employers and was the "source of substantially all of 

each [p]rovider's income." J.A. 93-94. At the same time, DIRECTV dictated nearly every aspect of 

Plaintiffs' work through its agreements with the various providers that directly employed technicians. 

Among other provisions, these agreements required that all technicians—and therefore Plaintiffs—pass 

pre-screening checks and background checks, review training materials published by DIRECTV, and 

become certified by the Satellite Broadcasting & Communications Association. The agreements likewise 

required technicians to purchase [*3] and wear DIRECTV shirts, carry DIRECTV identification cards, 

and display the DIRECTV logo on their vehicles. Those who did not satisfy DIRECTV's eligibility 

requirements could not carry out a technician's primary task: installing and repairing DIRECTV satellite 

equipment. 

In addition to these eligibility requirements, DIRECTV, through its provider agreements, required 

technicians to receive their work assignments through a centralized system operated by DIRECTV 

DIRECTV also mandated that technicians check in with DIRECTV before and after completing each 

assigned job, conduct installations and repairs strictly according to DIRECTV's standardized policies and 
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procedures, and interact with DIRECTV employees to activate satellite television service during each 

installation. The provider agreements also authorized DIRECTV employees to exercise quality control 

oversight over technicians, categorizing technicians' work as either compensable or noncompensable and 

imposing various compensation-related penalties for unsatisfactory service. Finally, the provider 

agreements allowed DIRECTV to effectively terminate technicians by ceasing to assign them work orders 

through the company's centralized work-assignment system. 

B. 

Claiming that they each regularly worked in excess of forty hours per week without receiving overtime 

pay while serving as DIRECTV technicians, Plaintiffs initiated this action in November 

2013.4 Specifically, Plaintiffs alleged that Defendants qualified as their joint employers during the 

relevant period, such that Defendants' failure to provide overtime pay for these additional hours violated 

the FLSA's overtime and minimum wage requirements. In addition to their claims under the FLSA, 

Plaintiffs allege that Defendants violated three Maryland wage and hour statutes: (1) the Maryland Wage 

and Hour Law, Md. Code Ann., Lab. & Empl. 4§ 3-401  et seq.; (2) the Maryland Wage Payment and 

Collection Law, Md. Code Ann., Lab. & Empl. 3-501  et seq.; and (3) the Maryland Workplace Fraud 

Act, Md. Code Ann., Lab. & Empl. 3-901  et seq. 

Defendants each moved to dismiss Plaintiffs' Complaint pursuant to Federal Rule of Civil Procedure 

12(b)(6)  On June 30, 2015, the district court granted Defendants' motions and dismissed Plaintiffs' 

claims in their entirety. See Hall v. DIRECTV, Nos. JFM-14-2355, JFM-14-3261, [2015 BL 210679], 

2015 U.S. Dist. LEXIS 86892, [2015 BL 2106791,  2015 WL 4064692 , at *1 (D. Md. June 30, 2015). 

In so doing, the district court devised and applied a two-step inquiry to determine whether Plaintiffs 

alleged a plausible FLSA joint employment claim. The court reasoned that the "first question that must be 

resolved is whether an individual worker is 'an employee" of each putative joint employer within the 

meaning of the statute. [2015 BL 210679],  2015 U.S. Dist. LEXIS 86892, [WL1 at *2. Only if Plaintiffs 

qualified as employees—and not independent contractors—could the court reach what it deemed the 

second step of the inquiry: "whether an entity other than the entity with which the individual [plaintiff] 

had a direct relationship is a 'joint employer' of [the plaintiff]." Id, 

The district court looked to Schultz v. Capital International Securities Inc., 466 F.3d 298  (4th Cir. 

2006), [*41 to determine whether a worker qualifies as an "employee" within the meaning of the 

FLSA. Hall, [2015 BL 210679],  2015 U.S. Dist. LEXIS 86892, [2015 BL 210679],  2015 WL 4064692, 
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at *2. Schultz, relying on United States v. Silk, 331 U.S. 704  , 67 S. Ct. 1463  , 91 L. Ed. 1757,  1947-2 

C.B. 167 (1947), applied six factors to determine whether a worker falls within the definition of an 

"employee" under the FLSA and, thus, benefits from the statute's protections. Schultz, 466 F.3d at 304-

05 These factors include: "(1) the degree of control that the putative employer has over the manner in 

which the work is performed; (2) the worker's opportunities for profit or loss dependent on his managerial 

skill; (3) the worker's investment in equipment or material, or his employment of other workers; (4) the 

degree of skill required for the work; (5) the permanence of the working relationship; and (6) the degree 

to which the services rendered are an integral part of the putative employer's business." Id. (citing 

authorities). 

Apparently assuming that Plaintiffs were not purely independent contractors outside of the FLSA's scope, 

the district court went on to consider whether DIRECTV was Plaintiffs' "joint employer" for purposes of 

the FLSA. Hall, [2015 BL 2106791,  2015 U.S. Dist. LEXIS 86892, [2015 BL 2106791,  2015 WL 

4064692, at *2. In doing so, the district court employed a four-factor test originally set forth by the Ninth 

Circuit in Bonnette v. California Health and Welfare Agency, 704 F.2d 1465,  1470 (9th Cir. 

1983). See Hall, [2015 BL 2106791,  2015 U.S. Dist. LEXIS 86892, [2015 BL 210679],  2015 WL 

4064692, at *2; see also Roman v. Gaupos III, Inc., 970 F. Supp. 2d 407  , 413 (D. Md. 2013). Under this 

test, the district court considered whether DIRECTV: (1) had the power to hire and fire the employee; (2) 

supervised and controlled employee work schedules or conditions of employment; (3) determined the rate 

and method of payment; and (4) maintained employment records. Hall, [2015 BL 210679],  2015 U.S. 

Dist. LEXIS 86892, [2015 BL 2106791,  2015 WL 4064692 , at *2. 

Courts applying the Bonnette test, including the Bonnette Court itself, have emphasized that no single 

factor is dispositive in determining whether a particular entity qualifies as a joint employer. Bonnette, '704 

F.2d at 1470  ; see also Skrzecz v. Gibson Island Corp., No. CIV.A. RDB-13-1796, [2014 BL 194270], 

2014 U.S. Dist. LEXIS 95047, [2014 BL 194270],  2014 WL 3400614 ,at *7 (D. Md. July 11, 2014). 

Nonetheless, while acknowledging that Plaintiffs "alleged facts sufficient to show that DIRECTV at least 

indirectly supervised [Plaintiffs'] work and directly controlled their schedules," the district court 

dismissed this arrangement as "not surprising" in light of DIRECTV's interest in maintaining its goodwill 

with consumers. Hall, [2015 BL 210679],  2015 U.S. Dist. LEXIS 86892 ,{2015 BL 210679],  2015 WL 

4064692, at *2. Instead, the district court observed that the "ultimate test of employment is the hiring and 

firing of employees and the setting of their compensation amounts." Id. Reasoning that Plaintiffs failed to 

allege that DIRECTV directly hired or fired technicians working for its providers or otherwise controlled 

those technicians' compensation, the district court concluded that the Complaint did not allege facts 

sufficient to establish that DIRECTV jointly employed Plaintiffs. Id. 
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Seeking to bolster this conclusion, the district court identified as relevant other considerations untethered 

to both the standard articulated in Bonnette and the similar standard applied by the district court itself. 

Specifically, the court posited that "if the entities that were part of the [DIRECTV] Provider System were 

undercapitalized and merely charades created [*51 by DIRECTV that followed every suggestion and 

payinent decision made by DIRECTV, that would show, perhaps conclusively, DlRECTV's joint 

employer status." Id. (emphasis added). However, because "nothing 	implie[d] that the companies in 

the DIRECTV Provider Network were undercapitalized or slavishly followed every suggestion made by 

DIRECTV in regard to the status and method of payment of the technicians with whom they had a 

relationship[,]" the district court concluded that Plaintiffs failed to state a claim. Id. Instead, the district 

court found that Plaintiffs' allegations "show[ed] only that DIRECTV adopted a reasonable business 

model that allowed for the decentralization of decision-making authority regarding the employment of 

technicians who install its equipment." Id According to the district court, such a "reasonable business 

model" did not support a finding of joint employment for purposes of the FLSA. 

Having found that Plaintiffs failed to state an actionable FLSA claim against DIRECTV, the district court 

summarily concluded that Plaintiffs' claims under the Maryland wage and hour statutes also failed. [2015 

BL 210679],  2015 U.S. Dist. LEXIS 86892, [WL1  at *3. Specifically, the district court observed that the 

definitions of "employer" embraced by the Maryland wage and hour statutes were either coextensive with 

or narrower than that set forth under the FLSA. Id As such, just as DIRECTV did not qualify as 

Plaintiffs' joint employer under the FLSA, the district court reasoned that the company could not be held 

liable as a joint employer in connection with Plaintiffs' state law claims. /d This timely appeal followed. 

We review de novo the district court's dismissal of a complaint under Federal Rule of Civil Procedure 

12(b)(6)  E.I. du Pont de Nemours, 637 F.3d at 440  , Federal Rule of Civil Procedure 8(a)(2)  requires 

only "a short and plain statement of the claim showing that the pleader is entitled to relief." Fed. R. Civ.  

P. 8(a)(2)  When ruling on a motion to dismiss, courts must accept as true all of the factual allegations 

contained in the complaint and draw all reasonable inferences in favor of the plaintiff. E.I. du Pont de 

Nemours, 637 F.3d at 440  ; see also Anderson v. Found. for Advancement, Educ. & Empit of Am. 

Indians, 155 F.3d 500  , 505 (4th Cir. 1998) (explaining that federal "pleading standards require the 

complaint be read liberally in favor of the plaintiff'). 

To survive a motion to dismiss, Plaintiffs' factual allegations, taken as true, must "state a claim to relief 

that is plausible on its face." Robertson v. Sea Pines Real Estate Co., 679 F.3d 278  , 288 (4th Cir. 2012) 
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court found that Plaintiffs' allegations "show[ed] only that DIRECTV adopted a reasonable business 

model that allowed for the decentralization of decision-making authority regarding the employment of 

technicians who install its equipment." ld. According to the district court, such a "reasonable business 

model" did not support a finding of joint employment for purposes of the FLSA. Id. 

Having found that Plaintiffs failed to state an actionable FLSA claim against DIRECTV, the district court 

summarily concluded that Plaintiffs' claims under the Maryland wage and hour statutes also failed. [2015 

BL 210679], 2015 U.S. Dist. LEXIS 86892 , (WL] at *3. Specifically, the district court observed that the 

definitions of "employer" embraced by the Maryland wage and hour statutes were either coextensive with 

or narrower than that set forth under' the FLSA. ld. As such, just as DIRECTV did not qualify as 

Plaintiffs' joint employer under the FLSA, the district court reasoned that the company could not be held 

liable as ajoint employer in connection with Plaintiffs' state law claims. fd. This timely appeal followed. 

II. 

We review de novo the district court's dismissal of a complaint under Federal Rule of Civil Procedure 

12(b)(6) E.I. du Pont de Nemours, 637 F.3d at 440 .. Federal Rule of Civil Procedure 8(a)(2) requires 

only "a short and plain statement of the claim showing that the pleader is entitled to relief." Fed. R. Civ. 

P.8(a){2) When ruling on a motion to dismiss, courts must accept as true all of the factual allegations 

contained in the complaint and draw all reasonable inferences in favor of the plaintiff. E1. du Pont de 

Nemours, 637 F.3d at 440 ; see afs:o Anderson v. Found. for Advan(:ement, Educ. & Emp't of Am. 

Indians, 155 F.3d 500, 505 (4th Cir. 1998) (explaining that federal "pleading standards require the 

complaint bc read liberally in favor of the plaintiff'). 

To survive a motion to dismiss, Plaintiffs' factual allegations, taken as true, must "state a claim to relief 

that is plausible on its face." Robertson v. Sea Pines Real Estate Co., 679 F.3d 278, 288 (4th Cir. 2012) 
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(quoting Ashcroft v, Iqbal, 556 U.S. 662,  678, 129 S. Ct. 1937, 173 L. Ed. 2d 868  (2009)). The 

plausibility standard is not a probability requirement, but "asks for more than a sheer possibility that a 

defendant has acted unlawfully." Iqba1,556  U.S. at 678  (citing Be// At!. Corp. v. Twombly, 550 U.S.  
544 , 556, 127 S. Ct. 1955, 167 L. Ed, 2d 929(2007)). Although it is true that "the complaint must 

contain sufficient facts to state a claim that is plausible on its face, it nevertheless need only give the 

defendant fair notice of what the claim is and the grounds on which it rests." Wright, 787 F.3d at 
263 (internal quotation marks and citations omitted). Thus, we have emphasized that "a complaint is to be 

construed liberally so as to do substantial justice." Id . 

Under this standard, we reverse the district court's dismissal [*6] of Plaintiffs' claims for two reasons. 

First, the district court applied an improper legal test for determining whether entities constitute joint 

employers for purposes of the FLSA. Second, the district court misapplied the plausibility standard set 

forth in Twombly and Iqbal by subjecting Plaintiffs to evidentiary burdens inapplicable at the pleading 

stage and by failing to credit key factual allegations regarding Defendants' control and oversight of 

Plaintiffs' work as DIRECTV technicians. As explained below, when considered under the appropriate 

joint employment test and the proper standard for Rule 12(b)(6) motions, Plaintiffs factual allegations 

plausibly demonstrate that DIRECTV and DirectSat jointly employed Plaintiffs during the relevant 

period. 

The Department of Labor regulation implementing the FLSA distinguishes "separate and distinct 

employment" from "joint employment." 29 C.F.R. § 791.2(a)  "Separate employment" exists when "all 

the relevant facts establish that two or more employers are acting entirely independently of each other and 

are completely disassociated with respect to the" individual's employment. Id. By contrast, "joint 

employment" exists when "employment by one employer is not completely disassociated from 

employment by the other employer(s)." Id .When two or more entities are found to jointly employ a 

particular worker, "all of the employee's work for all of the joint employers during the workweek is 

considered as one employment for purposes of the [FLSA]." Id . (emphasis added). Thus, for example, all 

hours worked by the employee on behalf of each joint employer are counted together to determine 

whether the employee is entitled to overtime pay under the FLSA. Id 

Notwithstanding the regulation's seemingly straightforward language, courts have long struggled to 

articulate a coherent test for distinguishing separate employment from joint employment. As we have 

explained, much of this confusion stems from the Ninth Circuit's decision in Bonnette v. California 
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(quoting Ashcroft v, Iqbal, 556 U.S. 662 , 678 , 129 S. Ct. 1937 , 173 L. Ed. 2d 868 (2009», The 

plausibility standard is not a probability requirement, but "asks for more than a sheer possibility that a 

defendant has acted unlawfully." Iqbal,556 U.S. at 678 (ciling Bell At!. COIP, v, Twombly, 550 U.S. 

544, 556 , 127 S. Ct. 1955, 167 L. Ed. 2d 929(2007», Although it is true that "the complaint must 

contain sufficient facts to state a claim that is plausible on its face, it nevertheless need only give the 

defendant fair notice of what the claim is and the grounds on which it rests," Wright, 787 F.3d at 
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263 (internal quotation marks and citations omitted), Thus, we have emphasized that "a complaint is to be 

construed liberally so as to do substantial justice," ld, 

Under this standard, we reverse the district court's dismissal [*61 of Plaintiffs' claims for two reasons. 

First, the district court applied an improper legal test for determining whether entities constitute joint 

employers for purposes of the FLSA Second, the district court misapplied the plausibility standard set 

forth in Twombly and Iqbal by subjecting PlaintiiIs to evidentiary burdens inapplicable at the pleading 

stage and by failing to credit key factual allegations regarding Defendants' control and oversight of 

Plaintiffs' work as DIRECTV technicians. As explained below, when considered under the appropriate 

joint employment test and the proper standard for Rule 12(b)(6) motions, Plaintiffs' factual allegations 

plausibly demonstrate that DIRECTV and DirectSat jointly employed Plaintiffs during the relevant 

period. 

III. 

The Department of Labor regulation implementing the FLSA distinguishes "separate and distinct 

employment" from "joint employment." 29 C.F.R. § 791.2(a) "Separate employment" exists when "all 

the relevant facts establish that two or more employers are acting enti~ely independently of each other and 

are completely disassociated with respect to the" individual's employmcnt.ld. By contrast, "joint 

cmployment" exists when "employment by one employer is not completely disassociated from 

employment by the other employer(s),11 ld ,When two or more entities are found to jointly employ a 

particular worker, "all of the employee's work for all of the j oint employers during the workweek is 

considered as one employment for purposes of the [FLSA]." Id ,(emphasis added), Thus, for example, all 

hours worked by the employee on behalf of each joint employer are counted together to determine 

whether the employee is entitled to overtime pay under the FLSA. Id. 

Notwithstanding the regulation'S seemingly straightforward language, courts have long struggled to 

articulate a coherent test for di'stinguishing separate employment from joint employment. As we have 

explained, much of this confusion stems from the Ninth Circuit's decision in Bonnette v. California 
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Health and Welfare Agency, 704 F.2d 1465  (9th Cir. 1983). Salinas v. Commercial Interiors, Inc., No. 

15-1915, 201 7 U.S. App. LEXIS 1321 ,*16  (argued Oct. 27, 2016). Bonnette drew on common-law 

agency principles, as well as the test used to address the distinct question of whether a particular worker is 

an employee or independent contractor, to adopt a multifactor test purporting to differentiate separate 

employment from joint employment by focusing on a putative joint employer's right to control an FLSA 

plaintiffs work. 704 F.2d at 1470  The court identified four nonexclusive factors to guide this inquiry: 

"whether the alleged employer (1) had the power to hire and fire the employees, (2) supervised and 

controlled employee work schedules or conditions of employment, (3) determined the rate and method of 

payment, and (4) maintained employment records." Id. 

Following Bonnette, a number of courts, including district courts within this Circuit, have applied this 

four-factor test to determine whether two or more entities constitute joint employers under the 

FLSA. Salinas, No. 15-1915,2017 U.S. App. LEXIS 1321 , *17 ( [*7] collecting cases). At the same time, 

however, several circuits (including the Ninth Circuit, itself) have liberalized the Bonnette test to reflect 

Congress's original intent for the FLSA to extend protections beyond common-law employment 

relationships. 201 7 U.S. App. LEXIS 1321 , at *19-20. As a result, at the time the district court considered 

Defendants' motions to dismiss in this case, courts in various jurisdictions within this Circuit and 

throughout the country applied numerous, distinct, multifactor joint employment tests. s Id. 

Perhaps reflecting this uncertain state of the law, the district court's review of Plaintiffs' joint employment 

allegations in this case is somewhat disjointed. As discussed above, supra Part I.B., the district court 

began its analysis by proposing an analytical framework under which it would first decide whether 

Plaintiffs fell within the FLSA's definition of "employee." Hall, [2015 BL 210679],  2015 U.S. Dist. 

LEXIS 86892, [2015 BL 210679],  2015 WL 4064692, at *2. Apparently assuming, without analysis, 

that Plaintiffs were employees within the FLSA's scope, the court went on to consider whether 

Defendants qualified as Plaintiffs' joint employers under the statute. Id. Applying the four- 

factor Bonnette test, the district court concluded that Plaintiffs failed to plausibly allege that Defendants 

were their joint employers during the relevant period. Id 

The district court's analysis of Plaintiffs' joint employment claims suffers from two basic flaws. First, the 

district court errantly concluded that a worker must be an employee—as opposed to an independent 

contractor—as to each putative joint employer when considered separately for the entities to constitute 

joint employers under the FLSA. As a result of this misinterpretation, the district court incorrectly treated 

a worker's status as an employee or independent contractor as to each putative joint employer as a 

threshold inquiry to be decided prior to determining whether the two entities are completely disassociated. 
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relationships. 2017 Us. App. LEXIS 1321 , at *19-20. As a result, at the time the district court considered 

Defendants' motions tu dismiss in this case, courts in various jurisdictions within this Circuit and 

throughout the country applied numerous, distinct, multifactor joint employment tests.~Id. 

Perhaps reflecting this uncertain state of the law, the district court's review of Plaintiffs' joint employment 

allegations in this case is somewhat disjointed. As discussed above, supra Part I.B., the district court 

began its analysis by proposing an analytical framework under which it would first decide whether 

Plaintiffs fell within the FLSA's definition of "employee." Hall, [2015 ilL 210679], 2015 U.S. Dist. 

LEXIS 86892 , [2015 BL 210679], 2015 WL 4064692 , at *2. Apparently assuming, without analysis, 

that Plaintiffs were employees within the FLSA's scope, the court went on to consider whether 

Defendants qualified as Plaintiffs' joint employers under the statute. Id. Applying the four-

factor Bonnette test, the district court concluded that Plaintiffs failed to plausibly allege that Defendants 

were their joint employers during the relevant period. Id. 

The district court's analysis of Plaintiffs' joint employment claims suffers from two basic flaws. First, the 

district court errantly concluded that a worker must be an employee-as opposed to an independent 

contractor-as tu each putative juint employer when cunsideted separately for the entities tu constitute 

joint employers under the FLSA. As a result of this misinterpretation, the district court incorrectly treated 

a worker's status as an employee or independent contractor as to each putative joint employer as a 

threshold inquiry to be dccided prior to dctcrmining whether the two entities are completely disassociated. 
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Second, the district court improperly relied on Bonnette to determine whether Defendants jointly 

employed Plaintiffs, leading the court to ignore important, relevant aspects of Plaintiffs' employment 

arrangement during their respective tenures as DIRECTV technicians .We discuss each of these errors in 

turn. 

A. 

HI  First, the district court's treatment of whether Plaintiffs were employees—as opposed to independent 

contractors-,—of DIRECTV and DirectSat as a threshold question inverted the two-step inquiry we have 

adopted in FLSA joint employment cases. 

We addressed the proper order of analysis in FLSA joint employment actions in Schultz. There, we 

established a two-step framework for deterinining whether a defendant may be held liable for an alleged 

FLSA violation under a joint employment theory. 466 F.3d at 305-09  Under this framework, we first 

must determine whether the defendant and one or more additional entities shared, agreed to allocate 

responsibility for, or otherwise codetermined the key terms and conditions of the plaintiffs 

work. Id.; Salinas, No. 15-1915, 2017 U.S. App. LEXIS 1321 at *30-31. The second step 1*81 of the 

analysis—which asks whether a worker was an employee or independent contractor for purposes of the 

FLSA—depends in large part upon the answer to the first step. Namely, if we determine that the 

defendant and another entity codetermined the key terms and conditions of the worker's employment, then 

we must consider whether the two entities' combined influence over the terms and conditions of the 

worker's employment render the worker an employee as opposed to an independent contractor. By 

contrast, if the two entities are disassociated with regard to the key terms and conditions of the worker's 

employment, we must consider whether the worker is an employee or independent contractor with regard 

to eachputative employer separately. 

In adopting this framework, we explained that the joint employment doctrine is premised on the theory 

that, when two or more entities jointly employ a worker, the worker's entire "employment arrangement 

must be viewed as 'one employment' for purposes of determining whether the [worker was an] employee[] 

or independent contractor[] under the FLSA." Schultz, 466 F.3d at 307  (quoting.  29 C.F.R. § 791.2(a)  ). 

In other words, if a worker performs work for two or more entities that are "not completely disassociated" 

with respect to that worker's employment, 29 C.F.R. § 791.2(a)  , courts must aggregate the levers of 

influence over the key terms and conditions of the worker's employment exercised by all of the entities 

when determining whether the worker is an "employee" within the meaning of the FLSA. Accordingly, 

the district court in this case erred by considering whether Plaintiffs qualified as employees "without first 
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employed Plaintiffs, leading the court to ignore important, relevant aspects of Plaintiffs' employment 
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established a two-step framework for determining whether a defendant may be held liable for an alleged 

FLSA violation under a joint employment theory. 466 F .3d at 305-09 Undcr this framework, we first 

must determine whether the defendant and one or more additional entities shared, agreed to allocate 

responsibility for, or otherwise codetermined the key tenns and conditions of the plaintiff's 

work. Id.; Salinas, No. 15-1915,2017 u.s. App. LEXIS 1321 at *30-31. The second step [*8] of the 

analysis-which asks whether a worker was an employee or independent contractor for purposes of the 

FLSA-depends in large part upon the answer to the first step. Namely, if we determine that the 

defendant and another entity codetermined the key terms and conditions ofthe worker's employment, then 

we must consider whether the two entities' combined influence over the terms and conditions of the 

worker's employment render the worker an employee as opposed to an independent contractor. By 

contrast, if the two entities are disassociated with regard to the key terms and conditions of the worker's 

employment, we must consider whether the worker is an employee or independent contractor with regard 

to eachputativc employer separately. 

In adopting this framework, we explained that the joint employment doctrine is premised on the theory 

that, when two or more entities jointly employ a worker, the worker's entire "employment arrangement 

must be viewed as 'one employment' for purposes of determining whether the [worker was an] employee[] 

or independent contractor[] under the FLSA." Schultz, 466 F.3d at 307 (quoting 29 C.F.R. § 791.2(a) ). 

In other words, if a worker performs work for two or more entities that are "not completely disassociated" 

with respect to that worker's employment, 29 C.F.R. § 791.2(a) , courts must aggregate the levers of 

influence over the key tenns and conditions of the worker's employment exercised by all ofthe entities 

when determining whether the worker is an "employee" within the meaning of the FLSA. Accordingly, 
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determining whether a joint employment relationship existed" between DIRECTV, DirectSat, and 

Plaintiffs' other putative joint employers.z Schultz, 466 F.3d at 309  

Focusing first on the relationship between putative joint employers is essential to accomplishing the 

FLSA's "remedial and humanitarian" purpose. Purdham v. Faitfax Cty. Sch. Bd., 637 F.3d 421  , 427 (4th 

Cir. 2011) (internal quotation marks omitted) (quoting Tenn. Coal, Iron & R.R. Co. v. Muscoda Local No. 

123, 321 U.S. 590  ,597 , 64 S. Ct. 698  , 88 L. Ed. 949  (1944)). Indeed, a worker who performs services 

for two or more entities that are "not completely disassociated" with respect to his work may not amount 

to an "employee" protected by the FLSA when his relationship to each entity is considered separately, but 

may come within the statutory definition of an "employee" when his relationships to all of the relevant 

entities are considered in the aggregate. By ignoring the relationships between and among these entities 

vis-à-vis the worker, the framework deployed by the district court erroneously failed to take account of a 

worker's entire employment when considering whether he or she is covered by the FLSA. This approach 

departs from the framework we set forth in Schultz and risks creating significant gaps in the broad, 

protective coverage Congress sought to ensure in adopting the FLSA. 

Although our two-step test will, consistent with congressional intent, extend FLSA protection to 

individuals who are independent contractors when their work for each entity I*9] is considered separately 

but employees when their work is considered in the aggregate, it will not automatically render every 

independent contractor who performs services for two or more entities an "employee" within the FLSA's 

scope. Rather, under this two-step inquiry, individuals who bear true hallmarks of independent contractor 

status will remain outside of the FLSA's scope even if they perform work for two or more entities that are 

"not completely disassociated" with respect to those individuals' work. For instance, two businesses 

agreeing to share the services of a single handyman may not be "completely disassociated" when they 

arrange for the handyman to perform services on their premises at mutually acceptable times. But, if the 

handyman owns his own tools and provides his own materials, can choose to stop working for either or 

both businesses of his own accord, and is not an integral part of either business's principal purpose, he 

may nonetheless remain an independent contractor for purposes of the FLSA. Accordingly, the 

businesses, despite their incomplete disassociation, would have no obligations under the FLSA with 

respect to the handyman.8 

Through properly segregating and organizing these two distinct questions, the analytical framework we 

embraced in Schultz "leads to a proper determination of whether, as a matter of economic reality, the 

[plaintiffs] were dependent on the joint employers or whether they were in business for themselves." 466 

F.3d at 307  By contrast, by inverting that framework, the district court in this case failed to consider 
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determining whether a joint employment relationship existed" between DIRECTV, DirectSat, and 
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to an "employee" protected by the FLSA when his relationship to each entity is considered separately, but 

may come within the statutory definition of an "employee" when his relationships to all of the relevant 

entities are considered in the aggregate. By ignoring the relationships between and among these entities 

vis-a-vis the workcr, the framework deployed by the district court erroneously failed to take account of a 

worker's entire employment when considering whether he or she is covered by the FLSA. This approach 

departs from the framework we set forth in Schultz and risks creating significant gaps in the broad, 

protective coverage Congress sought to ensure in adopting the FLSA. 

Although our two-step test will, consistent with congressional intent, extend FLSA protection to 

individuals who are independent contractors when their work for each entity [*9] is considered separately 

but employees when their work is considered in the aggregate, it will not automatically render every 

independent contractor who performs serviees for two or more entities an "employee" within the FLSA's 

scope. Rather, under this two-step inquiry, individuals who bear true hallmarks of independent contractor 

status will remain outside of the FLSA's scope even if they perfonn work for two or more entities that are 

"not completely disassociated" with respect to those individuals' work. For instance, two businesses 

agreeing to share the services of a single handyman may not be "completely disassociated" when they 

arrange for the handyman to perform services on their premises at mutually acceptable times. But, if the 

handyman owns his own tools and provides his own materials, can choose to stop working for either or 

both businesses of his own accord, and is not an integral part of either business's principal purpose, he 

may nonetheless remain an independent contractor for purposes of the FLSA. Accordingly, the 

businesses, despite their incomplete disassociation, would have no obligations under the FLSA with 

respect to the handyman.l 

Through properly segregating and organizing these two distinct questions, the analytical framework we 

embraced in Schultz "leads to a proper determination of whether, as a matter of economic reality, the 

(plaintiffs] were dependent on the joint employers or whether they were in business for themselves." 466 

F.3d at 307 By contrast, by inverting that framework, the district court in this case failed to consider 
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whether Defendants' shared influence over Plaintiffs' day-to-day work rendered Plaintiffs economically 

dependent on DIRECTV and DirectSat during their respective periods of employment, such that Plaintiffs 

constituted "employees" under the FLSA. 

B. 

1. 

Although the district court's inversion of the two-step Schultz framework alone would warrant reversal, 

the district court compounded its error by relying on Bonnette to consider the sufficiency of Plaintiffs' 

joint employment allegations. 

We recently joined many of our sister circuits in concluding that the Bonnette Court's reliance on 

common-law agency principles ignores Congress's intent to ensure that the FLSA protects workers whose 

employment arrangements do not conform to the bounds of common-law agency relationships. Salinas, 

No. 15-1915, 2017 US. App. LEXIS 1321 at *19. In instructing district courts not to follow Bonnette, we 

emphasized two additional concerns with existing joint employment tests. Id. Specifically, we explained 

that these tests: "(1) improperly focus on the relationship between the employee and putative joint 

employer, rather than on the relationship between the putative joint employers, and (2) incorrectly frame 

the joint employment inquiry as solely a question of an employee's 'economic dependence' on a putative 

joint employer." Id. 

With this in mind, instead of adopting a previously existing test, we articulated a new standard that draws 

on the history and purpose of the FLSA, as well as [*1O] the Department of Labor regulation that 

implements the statute and recognizes the existence of joint employment arrangements. 2017 US. App. 

LEXIS 1321 , at *31-32. Under our framework, the "fundamental question" guiding the joint employment 

analysis is "whether two or more persons or entities are 'not completely disassociated' with respect to a 

worker such that the persons or entities share, agree to allocate responsibility for, or otherwise 

codetermine—formally or informally, directly or indirectly—the essential terms and conditions of the 

worker's employment." 2017 US. App. LEXIS 1321 , at *30. 

To assist lower courts in determining whether the relationship between two entities gives rise to joint 

employment, we identified the following six, nonexhaustive factors to consider: 

(1) Whether, formally or as a matter of practice, the putative joint employers jointly determine, share, or 

allocate the ability to direct, control, or supervise the worker, whether by direct or indirect means; 
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employment arrangements do not conform to the bounds of common-law agency relationships. Salinas, 
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employer, rather than on the relationship hetween the putative joint employers, and (2) incorrectly frame 

the joint employment inquiry as solely a question of an employee's 'economic dependence' on a putative 

joint employer." [d. 
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on the history and purpose of the FLSA, as well as [*10J the Department of Labor regulation that 
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LEXIS 1321 , at *31-32. Under our framework, the "fundamental question" guiding the joint employment 

analysis is "whether two or more persons or entities are 'not completely disassociated' with respect to a 

worker such that the persons or entities share, agree to allocate responsibility for, or otherwise 

codetermine-formally or informally, directly or indirectly-the essential terms and conditions of the 

worker's employment." 2017 u.s. App. LEXIS 1321 , at *30. 

To assist lower courts in determining whether the relationship between two entities gives rise to joint 

employment, we identified the following six, nonexhaustive factors to consider: 
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(2) Whether, formally or as a matter of practice, the putative joint employers jointly determine, share, or 

allocate the power to 	directly or indirectly—hire or fire the worker or modify the terms or conditions of 

the worker's employment; 

(3) The degree of permanency and duration of the relationship between the putative joint employers; 

(4) Whether through shared management or a direct or indirect ownership interest, one putative joint 

employer controls, is controlled by, or is under common control with the other putative joint employer; 

(5) Whether the work is performed on a premises owned or controlled by one or more of the putative joint 

employers, independently or in connection with one another; and 

(6) Whether, formally or as a matter of practice, the putative joint employers jointly determine, share, or 

allocate responsibility over functions ordinarily carried out by an employer, such as handling payroll; 

providing workers' compensation insurance; paying payroll taxes; or providing the facilities, equipment, 

tools, or materials necessary to complete the work. 

2017 U.S. App. LEXIS 1321 , at *30-31. Further, because the status of a particular employment 

relationship is highly fact-dependent, we emphasized that the absence of a single factor—or even a 

majority of factors—is not determinative of whether joint employment does or does not exist. 2017 U.S. 

App. LEXIS 1321 , at *33. 

Much like its misapplication of the two-step framework set forth in Schultz, the district court's reliance on 

the Bonnette factors in this case rendered the court's consideration of Plaintiffs' joint employment 

allegations fundamentally flawed and unduly restrictive.9 In particular, the district court's control-based 

analysis omitted consideration of the relationship between the putative joint employers and thus ignored 

important elements of coordination between Defendants, as well as many of Defendants' shared levers of 

influence over Plaintiffs' work as DIRECTV technicians. Because the district court applied an improper 

test in determining whether Plaintiffs were "separate[ly]" or "joint[ly]" employed, the court erred in 

granting Defendants' [*11] motions to dismiss. 

2. 

Beyond this initial error, we also reject the district court's assertion that an FLSA defendant, like 

DIRECTV, that does not directly employ a plaintiff is subject to joint employment liability only if the 

plaintiffs direct employer "slavishly followed eveiy suggestion made by [the defendant] in regard to the 

status and method of payment of the [plaintiff]." Hall, [2015 BL 2106791,  2015 U.S. Dist. LEXIS 86892 , 

[2015 BL 210679],  2015 WL 4064692 , at *2 (emphasis added). As we explained previously, to 
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determine whether "separate" or "joint" employment exists, courts must focus on whether putative joint 

employers "share, agree to allocate responsibility for, or otherwise codetermine" the essential terms and 

conditions of a worker's employment. Salinas, No. 15-1915, 2017 U.S. App. LEXIS 1321 at *3 (emphasis 

added). Accordingly, the FLSA does not require that an entity have unchecked—or even primary—

authority over all—or even most—aspects of a worker's employment for the entity to qualify as a joint 

employer. Rather, the entity must only play a role in establishing the key terms and conditions of the 

worker's employment. 

For this reason, we further reject the district court's conclusion that for joint—as opposed to separate—

employment to exist, a majority of factors must weigh in favor of joint employment. Hall, [2015 BL 
210679],  2015 U.S. Dist. LEXIS 86892, [2015 BL 210679],  2015 WL 4064692 , at *2 (finding no joint 

employment under the four-factor Bonnette test, notwithstanding that Plaintiffs "alleged facts sufficient to 

show that DIRECTV at least indirectly supervised their work and directly controlled their schedules," 

because the remaining three factors weighed in favor of separate employment). The Department of 

Labor's regulation implementing the joint employment doctrine requires that the "determination of 

whether the employment by the employers is to be considered joint employment or separate and distinct 

employment for purposes of the [FLSA] depends upon all the facts in the particular case." 29 C.F.R. § 
791.2(a)  (emphasis added). To that end, the nonexclusive factors we have identified to guide the first step 

of the joint employment inquiry "offer[] a way to think about [whether entities are joint or separate 

employers,] not an algorithm." Reyes v. Remington Hybrid Seed Co., 495 F.3d 403  ,408 (7th Cir. 2007). 

Accordingly, "toting up a score is not enough." Id Rather, "one factor alone"—such as D1RECTV's 

supervision and control of Plaintiffs' schedules—can give rise to a reasonable inferenee that plaintiffs will 

be able to develop evidence establishing "that two or more persons or entities are 'not completely 

disassociated' with respect to a worker's employment if the [allegations] supporting that factor 

demonstrate that the person or entity has a substantial role in determining the terms and conditions of a 

worker's employment." Salinas, No. 15-1915, 2017 U.S. App. LEXIS 1321 at *32-33. 

This is particularly true at the pleading stage, when plaintiffs have had no "opportunity for discovery as to 

payroll and taxation documents, disciplinary records, internal corporate communications, or leadership 

and ownership structures." Thompson v. Real Estate Mortg. Network, 748 F.3d 142,  145 (3d Cir. 

2014); see also Ash v. Anderson Merchandisers, LLC, 799 F.3d 957  , 961 (8th Cir. 2015) (holding that, at 

the [*12] pleading stage, plaintiffs relying on a joint employer theory are "not required to determine 

conclusively which [defendant] was their employer 	or describe in detail the employer's corporate 

structure"). 
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We likewise reject the district court's suggestion that an FLSA plaintiff may hold a defendant that does 

not directly employ the plaintiff liable as a joint employer only if the plaintiff alleges that his direct 

employer was "undercapitalized" and that the arrangement between the defendant and the direct employer 

was a "mere[] charade[]." Hall, [2015 BL 210679],  2015 U.S. Dist. LEXIS 86892, [2015 BL 210679], 

2015 WL 4064692 , at *2. To be sure, "facts demonstrating that two entities jointly engaged in a bad faith 

effort to evade compliance with the FLSA 	will provide strong evidence that the entities are 'not 

completely disassociated' with respect to that worker's employment." Salinas, No. 15-1915, 2017 US. 

App. LEXIS 1321 at *39. But bad faith is not a precondition to liability as a joint employer. 2017 U.S. 

App. LEXIS 1321 at *39-40. 

Additionally, even if allegations of bad faith were required—which they are not—Plaintiffs explicitly 

allege that the DIRECTV Provider Network was "purposefully designed to exercise the right of control 

over DIRECTV's technician corps while avoiding the responsibility of complying with the requirements 

of the FLSA." J.A. 97 (emphasis added). Thus, the challenged employment scheme "ensure[s] [that] 

DIRECTV controls its technicians' work, while deliberately disclaiming their status as employees under 

state and federal employment laws." Id. at 101 (emphasis added). The district court improperly failed to 

credit these allegations of bad faith—despite the requirement that it do so in ruling on a motion to dismiss 

under Rule 12(b)(6)  —in dismissing Plaintiffs' claim. 

C. 

The district court's errors notwithstanding, we may affirm the disposition of Defendants' motions to 

dismiss "on any grounds supported by the record, notwithstanding the reasoning of the district 

court." Tankersley v. Almand,837  F.3d 390  , 395 (4th Cir. 2016) (internal quotation marks omitted). 

Accordingly, to determine whether reversal is warranted in this case, we must consider whether, applying 

the appropriate legal standards, Plaintiffs' allegations are sufficient to state a plausible FLSA joint 

employment claim against Defendants. 

1. 

As previously explained, to determine whether Plaintiffs have alleged a plausible FLSA joint employment 

claim, we must first consider whether—taking Plaintiffs' allegations, and all reasonable inferences 

therefrom, as true—Defendants were "entirely independent" with respect to Plaintiffs' work as DIRECTV 

technicians, 29 C.F.R. § 791.2(a)  , or, instead, codetermined the essential terms and conditions of that 

work, Salinas, No. 15-1915, 2017 U.S. App. LEXIS 1321 at *30. Analyzing this fundamental question 
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using the six factors set forth above to guide our inquiry, we conclude that Plaintiffs' factual allegations 

establish that DIRECTV, DirectSat, and other members of the DIRECTV Provider Network jointly 

determined the key terms and conditions of Plaintiffs' employment. 

To begin with, Plaintiffs allege that DIRECTV, DirectSat, and the other Home and Secondary Service 

Providers [* 13] instituted and operated a fissured employment scheme, governed by a web of provider 

agreements, that endured throughout Plaintiffs' periods of employment as DIRECTV technicians and was 

essential to the installation and repair of DIRECTV's own products. DIRECTV was the principal—and, in 

many cases, only—client of the lower-level subcontractors, and DIRECTV often infused capital into or 

formally "absorb[ed]" the subcontractors when necessary. J.A. 97. 

Moreover, according to the Complaint, DIRECTV and DirectSat allocated, through provider agreements 

with one another and with subcontractors in the Provider Network, the authority to direct, control, and 

supervise nearly every aspect of Plaintiffs' day-to-day job duties. For example, through these contractual 

arrangements, DIRECTV compelled Plaintiffs to obtain their work schedules and job assignments 

through DIRECTV's centralized system and to follow "particularized methods and standards of 

installation to assure DIRECTV's equipment is installed according to the dictates of DIRECTV's policies 

and procedures." J.A. 96. And DIRECTV's provider agreements also allowed the company "to control 

nearly every facet of the technicians' work," including by requiring Plaintiffs to hold themselves out as 

representatives of the company, to wear DIRECTV uniforms, to cany DIRECTV identification cards, and 

to display the company's logo on their vehicles when performing work for the company. J.A. 96-97. 

Contrary to the district court's assertion that Plaintiffs failed to allege "facts that would show that 

DIRECTV has the power to hire and fire technicians [or] determine their rate and method of 

payment," Hall, [2015 BL 210679],  2015 U.S. Dist. LEXIS 86892, [2015 BL 210679],  2015 WL 

4064692 , at *2, the Complaint is replete with allegations that DIRECTV, DirectSat, and other members 

of the Provider Network shared authority over hiring, firing, and compensation. Regarding hiring and 

firing, the Complaint alleges that "DIRECTV set forth the qualification 'hiring' criteria" for technicians, 

including Plaintiffs, while DirectSat and other Home and Secondary Service Providers "implemented and 

enforced those qualifications." J.A. 94. And although Plaintiffs' direct employers had formal firing 

authority, DIRECTV used its centralized work-assignment system to effectively terminate technicians by 

ceasing to assign them work. 

DLRECTV and members of its Provider Network also shared authority over technicians' compensation. 

Whereas DirectSat or other subcontractors issued Plaintiffs' paychecks, DIRECTV played an integral role 
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in setting Plaintiffs' compensation. For instance, the Complaint alleges that DIRECTV retained authority 

in its provider agreements to determine whether work performed by DIRECTV technicians, including 

Plaintiffs, was "compensable" or "noncompensable." J.A. 100. Plaintiffs characterize this compensation 

scheme as a "piece-rate" system, through which Plaintiffs were paid a particular rate based on the specific 

tasks they performed. Id. A piece-rate system is permissible under the FLSA only where the parties agree 

that all r14] of an employee's hours, including nonproductive hours, are compensated and included in the 

employee's total working time and where the employer continues to comply with the statute's overtime 

provisions. See 29 C.F.R. § 778.318  

In addition to compensable work, Plaintiffs also regularly performed additional tasks that, although 

essential to the installation and operation of DIRECTV products, went uncompensated by either 

DIRECTV or its providers. This work included "assembling satellite dishes, driving to and between job 

assignments, reviewing and receiving schedules, calling customers to confirm installations, obtaining 

required supplies, assisting other technicians with installations, performing required customer educations, 

contacting DIRECTV to report in or activate service, working on installations that were not completed, 

and 	performing] additional work on installations previously completed." J.A. 103. DIRECTV also 

retained authority over compensation by imposing "chargebacks and/or rollbacks" on a technician's pay 

when DIRECTV determined, in its sole authority, that the technician provided unsatisfactory service. Id. 

at 101. By maintaining authority to determine what work would be deemed compensable and to impose 

chargebacks, DIRECTV retained significant authority over the manner and method by which Plaintiffs 

and other technicians were paid for their work. 

Regarding DirectSat, Plaintiffs Lewis and Wood assert that the company—in its role as a middle-manager 

in the DIRECTV Provider Network—implemented DIRECT V's hiring and training criteria, relayed 

scheduling decisions to DIRECTV technicians, and required technicians to obtain DIRECTV equipment 

and attend DIRECTV-mandated trainings at its facilities. Moreover, Lewis and Wood allege that 

DirectSat maintained employment records for all technicians who performed work for the company, 

which records DIRECTV reviewed and audited. 

Of course, later discovery may demonstrate that DIRECTV and DirectSat did not "share, agree to allocate 

responsibility for, or otherwise codetermine 	the essential terms and conditions of' Plaintiffs' 

employment, Salinas, No. 15-1915, 2017 U.S. App. LEX1S 1321 at *29-30, or that neither Lewis nor 

Wood was employed, either directly or indirectly, by DirectSat. At this stage of the litigation, however, 

Plaintiffs' allegations are sufficient to make out a plausible claim that DirectSat was "not completely 
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disassociated" from DIRECTV and other service providers with regard to setting the essential conditions 

under which Plaintiffs Lewis and Wood worked in their capacities as DIRECTV technicians. 

2. 

121  Having established that Plaintiffs' allegations sufficiently demonstrate that DIRECTV and DirectSat 

were not completely disassociated with respect to Plaintiffs' work as DIRECTV technicians, we now turn 

to the second step of the joint employment inquiry. In particular, we must donsider whether, from the 

perspective of Plaintiffs' "one employment" with DIRECTV and DirectSat (or other applicable entities 

within DIRECTV' [*151 s tiered structure), Plaintiffs have sufficiently alleged that they were employees, 

as opposed to independent contractors, for purposes of the FLSA. Schultz, 466 F.3d at 307  Under the 

one-employment theory described above, we consider the entire context of Plaintiffs' work on behalf of 

DIRECTV and DirectSat and aggregate those aspects of that work that Defendants, either jointly or 

individually, influenced, controlled, or determined. Id . 

To determine whether Plaintiffs are properly classified as employees or independent contractors under the 

FLSA, we focus on the "economic realities' of the relationship" between the defendants and the 

plaintiffs. Id. at 304(quoting Henderson v. Inter—Chem Coal Co., 41 F.3d 567  , 570 (10th Cir. 1994)). In 

particular, we consider whether, in performing their work as DIRECTV technicians, Plaintiffs were 

"economically dependent" on Defendants or, instead, were "in business for [themselves]." Id. at 304  To 

make this determination, we look to the six factors identified by the Supreme Court in United States v. 

Silk, 331 U.S. 704, 67 S. Ct 1463  , 91 L. Ed. 1757,  1947-2 C.B. 167 (1947). These factors include: "(1) 

the degree of control that the putative employer[s] ha[ve] over the manner in which the work is 

performed; (2) the worker's opportunities for profit or loss dependent on his managerial skill; (3) the 

worker's investment in equipment or material, or his employment of other workers; (4) the degree of skill 

required for the work; (5) the permanence of the working relationship; and (6) the degree to which the 

services rendered are an integral part of the putative employer[s] business." Id. at 304-05 

With these factors in mind, we conclude that Plaintiffs' allegations demonstrate that Plaintiffs were 

effectively economically dependent on Defendants while serving as DIRECTV technicians. As alleged by 

Plaintiffs, Defendants collectively influenced nearly every aspect of Plaintiffs' work as DIRECTV 

technicians. In particular, through its agreements with lower-level providers, DIRECTV largely 

determined who would be hired as a DIRECTV technician and exclusively determined the manner in 

which technicians would be compensated for their time. Although technicians, like Plaintiffs, largely 

supplied their own tools, DIRECTV provided the materials to be installed for DIRECTV customers and 
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supplied their own tools, DIRECTV provided the materials to be installed for DffiECTV customers and 
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determined whether Plaintiffs' pay for performing particular services would be deducted for any reason 

previously established by DIRECTV. Therefore, Plaintiffs could not increase their take-home pay through 

their own ingenuity or skill. 

Through its required training materials and centralized work-assignment system, DIRECTV also dictated 

the manner in which technicians performed their work and controlled whether and when Plaintiffs could 

install and repair DERECTV products. DIRECTV so extensively controlled Plaintiffs' day-to-day--

indeed, hour-to-hour—work that the company not only required technicians to use equipment belonging 

to DIRECTV, but in fact expected technicians to hold themselves out as the company's representatives to 

customers by wearing DIRECTV uniforms and nametags and [*16] driving vehicles emblazoned with 

DIRECTV's logo. Finally, Plaintiffs' work was integral to DIRECTV's business—absent Plaintiffs' work 

installing and repairing DIRECTV satellite systems, DIRECTV would be unable to convey its product to 

consumers. 

At the same time, although DirectSat apparently maintained relatively limited authority over the manner 

in which technicians working under its purview performed their work, Plaintiffs Lewis and Wood allege 

that the company was responsible for implementing and enforcing many of DIRECTV's mandates for its 

technicians. As noted, this arrangement endured throughout these Plaintiffs' respective periods of 

employment as technicians, during which time their installation and repair activities were essential to 

DIRECTV's provision of satellite television service to its customers. As such, and because we consider 

Plaintiffs' employment for DIRECTV and DirectSat in the aggregate, these allegations amply demonstrate 

that Plaintiffs, like other DIRECTV technicians, were economically dependent on DIRECTV and its 

affiliate providers in connection with their work on the company's behalf. Accordingly, Plaintiffs have 

stated a plausible claim that DIRECTV—and, as to Plaintiffs Wood and Lewis, DirectSat—was their joint 

employer under the FLSA and that Plaintiffs were "employees" within the meaning of the FLSA. 

* * * 

In sum, Plaintiffs adequately allege that DIRECTV, DirectSat, and subcontractors in the DIRECTV 

Provider Network shared responsibility for and codetermined the essential terms and conditions of 

Plaintiffs' employment as technicians. Plaintiffs' allegations further establish that—when viewed from the 

perspective of Plaintiffs' "one employment" with DIRECTV, DirectSat, and other subcontractors in the 

Provider Network—Plaintiffs were economically dependent on—and therefore jointly employed by—

DIRECTV and DirectSat. Accordingly, the district court erred in dismissing Plaintiffs' FLSA claims on 

grounds that Plaintiffs failed to adequately establish joint employmentio 
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131 Finally, Defendants ask, in the alternative, that we affirm the district court's dismissal of Plaintiffs' 

FLSA claims on the ground that Plaintiffs fail to articulate a sufficiently detailed accounting of the 

number of uncompensated hours they worked during their respective periods of employment to state a 

claim for unpaid overtime wages under the FLSA. Courts are divided as to the level of detail an FLSA 

overtime claimant must provide to overcome a Rule 12(b)(6) motion to dismiss. See Butler v. Dire ctSat 

USA, LLC, 800 F. Supp. 2d 662 ,667-68  (D. Md. 2011) (summarizing differing approaches). On one 

hand, a number of lower courts have adopted an approach under which plaintiffs are required to provide 

an approximation of the number of hours for which they were inadequately compensated to state a 

plausible overtime claim. See, e.g., Jones v. Casey's Gen. Stores, 538 F. Supp. 2d 1094  , 1102-03  (S.D. 

Iowa 2008). Although the precise degree of specificity required under this standard is less than clear, 

courts have expressed well-founded [*171 skepticism of such an unduly demanding pleading standard in 

overtime cases. See Butler, 800 F. Supp. 2d at 668  (noting that, "[w]hile [the d]efendants might 

appreciate having [the p]laintiffs' estimate of the overtime hours worked 	, it would be subject to 

change during discovery and if/when the size of the collective action grows and thus of limited value" at 

the pleading stage); see also Landers v. Quality Comments, Inc., 771 F.3d 638  , 645 (9th Cir. 2014), cert. 

denied, 135 S. Ct. 1845, 191 L. Ed. 2d 754  (2015) (observing that "most (if not all) of the detailed 

information concerning a plaintiff-employee's compensation and schedule is in the control of the 

defendants" (citing Pruell v. Caritas Christi, 678 F.3d 10  , 15 (1st Cir. 2012))). 

On the other hand, at least three other circuits have adopted a more lenient approach, requiring plaintiffs 

only to "sufficiently allege 40 hours of work in a given workweek as well as some uncompensated time in 

excess of the 40 hours." Lundy v. Catholic Health Sys. of Long Island Inc., 711 F.3d 106,  114 (2d Cir. 

2013); Davis v. Abington Mem. Hosp., 765 F.3d 236  , 241-43  (3d Cir. 2014) 

(adopting Lundy standard); Landers, 771 F.3d at 644-45  (same); see also Manning v. Bos. Med. Ctr. 

Corp., 725 F.3d 34 ,46-47  (1st Cir. 2013) (applying the Lundy standard to conclude that plaintiffs alleged 

sufficient facts to survive dismissal); cf Sec'y of Labor v. Labbe, 319 F. App'x 761,  763 (11th Cir. 2008) 

(per curiam) (unpublished) (reasoning that, given the relative simplicity of FLSA overtime claims, 

extensive pleading is generally unnecessary and allowing claims to proceed based on allegations that 

defendant "repeatedly violated stated provisions of the FLSA by failing to pay covered employees 

minimum hourly wages and to compensate employees who worked in excess of forty hours a week at the 

appropriate rates"). 

20 

JA143

IV. 

ill Finally, Defendants ask, in the altemative, that we affimlthe district court's dismissal of Pia ill tiffs' 

FLSA claims on the ground that PLaintiffs fail to articulate a sufficiently detailed accounting of the 

numbcr of uncompensated hours they worked during their respective periods of employment to state a 

claim for unpaid overtime wages under the FLSA. Courts are divided as to the level of detail an FLSA 

overtime claimant must provide to overcome a Rule 12(b)(6) motion to dismiss. See Butlen). DirectSat 

USA, LLC, 800 F. Supp. 2d 662 ,667-68 (D. Md. 20ll) (summarizing differing approaches). On one 

hand, a numbcr oflawer courts have adopted an approach under which plaintiffs are required to provide 

an approximation of the number of hours for which they were inadequately compensated to state a 

plausible overtime claim. See, e.g., Jones v. Casey's Gen. Stores, 538 F. Supp. 2d 1094, 1102-03 (S.D. 

Iowa 2008). Although the precise degree of specificity required under this standard is less than clear, 

courts have expressed well-founded [*17] skepticism of such an unduly demanding pleading standard in 

overtime cases. See Butler, 800 F. SUPD' 2d at 668 (noting that, "[ w ]hile [the d]efendants might 

appreciate having [the p ]laintiffs' estimate of the overtime hours worked , it would be subject to 

change during discovcry and if/when the size of the collectivc action grows and thus of limited value" at 

the pleading stage); see also Landers v. Quality Commc'ns, Inc., 771 F.3d 638, 645 (9th Cif. 2014), cert. 
I 

denied, 135 S. Ct. 1845, 191 L. Ed. 2d 754 (2015)(observing that "most (if not all) ofthedetailed 

information concerning a plaintiff-employee's compensation and schedule is in the control of the 

defendants" (citing Pruel! v. Caritas Christi, 678 F.3d 10 , 15 (1st Cir. 2012»). 

On the other hand, at least three other circuits have adopted a more lenient approach, requiring plaintiffs 

only to "sufficiently allege 40 hours of work in a given workweek as well as some uncompensated time in 

excess of the 40 hours." Lundy v. Catholic Health Sys. o/Long Island Inc., 711 F.3d 106, 114 (2d Cir. 

2013); Davis v. Abington Mem. Hosp., 765 F.3d 236, 241-43 (3d CiT. 2014) 

(adopting Lundy standard); Landers, 771 F.3d at 644-45 (same); see also Manning v. Bas. Med. Ctr. 

Corp., 725 F.3d 34 , 46-47 (1 st CiT. 2013) (applying the Lundy standard to conclude that plaintiffs alleged 

sufficient facts to survive dismissal); cf Sec'y o/Labor v. Labbe, 319 F. App'x 761, 763 (l1th Cir. 2008) 

(per curiam) (unpublished) (reasoning that, given the relative simplicity ofFLSA overtimc claims, 

extensive pleading is generally unnecessary and allowing claims to proceed based on allegations that 

defendant "repeatedly violated stated provisions of the FLSA by failing to pay covered employees 

minimum hourly wages and to compensate employees who worked in excess of forty hours a week at the 

appropriate rates"). 

20 

USCA Case #18-1092      Document #1769280            Filed: 01/18/2019      Page 148 of 323



Reviewing these decisions, we are persuaded to adopt the latter approach. Thus, to make out a plausible 

overtime claim, a plaintiff must provide sufficient factual allegations to support a reasonable inference 

that he or she worked more than forty hours in at least one workweek and that his or her employer failed 

to pay the requisite overtime premium for those overtime hours. Under this standard, plaintiffs seeking to 

overcome a motion to dismiss must do more than merely allege that they regularly worked in excess of 

forty hours per week without receiving overtime pay. See Pruell, 678 F.3d at 13  ; Dejesus v. HF Mgmt. 

Servs., LLC, 726 F.3d 85,  90 (2d Cir. 2013) (explaining that the "requirement that plaintiffs must allege 

overtime without compensation in a 'given' workweek [is] not an invitation to provide an all-purpose 

pleading template alleging overtime in 'some or all workweeks"). 

At the same time, however, we emphasize that the standard we today adopt does not require plaintiffs to 

identify a particular week in which they worked uncompensated overtime hours. Rather, this standard is 

intended "to require plaintiffs to provide some factual context that will 'nudge' their claim 'from 

conceivable to plausible." Dejesus, 726 F.3d at 90  (quoting Twombly, 550 U.S. at 570  ). Thus, to state a 

plausible FLSA overtime claim, plaintiffs "must provide sufficient detail about the length and frequency 

of their unpaid work to support a reasonable inference that they worked more than forty hours in a given 

week." Nakahata [*181 v. N.Y-Presbyterian Healthcare Sys., 723 F.3d 192  , 201 (2d Cir. 2013). A 

plaintiff may meet this initial standard "by estimating the length of her average workweek during the 

applicable period and the average rate at which she was paid, the amount of overtime wages she believes 

she is owed, or any other facts that will permit the court to find plausibility." Landers, 771 F.3d at  

645 (emphasis added) (citing Pruell, 678 F.3d at 14  ); see also Davis, 765 F.3d at 243  (explaining that "a 

plaintiffs claim that she 'typically' worked forty hours per week, worked extra hours during such a forty-

hour week, and was not compensated for extra hours beyond forty hours he or she worked during one or 

more of those forty-hour weeks, would suffice" (emphasis in original)). 

Applying this standard here, we conclude that Plaintiffs' allegations provide a sufficient basis to support a 

reasonable inference that Plaintiffs worked uncompensated overtime hours while serving as DERECTV 

technicians. The gravamen of Plaintiffs' Complaint is that, under D1RECTV's piece-rate compensation 

system (the terms of which Plaintiffs allege were not properly memorialized, as required by the FLSA), 

Plaintiffs consistently performed significant workfor which they received inadequate compensation. As a 

result, Plaintiffs assert that, taking into account their total compensation and the number of hours they 

worked on behalf of Defendants, their final pay "did not reflect compensation for all hours worked and 

they were not properly compensated for overtime hours." J.A. 104. 

21 

JA144

Reviewing these decisions, we are persuaded to adopt the latter approach. Thus, to make out a plausible 

overtime claim, a plaintiff must provide sufficient factual allegations to support a reasonable infcrcnce 

that he or she worked more than forty hours in at least one workweek and that his or her employer failed 

to pay the requisite overtime premium for those overtime hours. Under this standard, plaintiffs seeking to 

overcome a motion to dismiss must do more than merely allege that they regularly worked in excess of 

forty hours per week without receiving overtime pay. See Pruell, 678 F.3d at 13 ,Dejesus v. HF Mgmt. 

Serlls., LLC, 726 F.3d 85, 90 (2d Cir. 2013) (explaining that the "requirement that plaintiffs must allege 

overtime without compensation in a 'given' workweek [is] not an invitation to provide an all-purpose 

pleading template alleging overtime in 'some or all workweeks'''). 

At the same time, however, we emphasize that the standard we today adopt does not require plaintiffs to 

identify a particular week in which they worked uncompensated overtime hours. Rather, this standard is 

intended "to require plaintiffs to provide some factual context that will 'nudge' their claim 'from 

conceivable to plausible.'" Dejesus, 726 F.3d at 90 (quoting Twombly, 550 U.S. at 570 ). Thus, to state a 

plausible FLSA overtime claim, plaintiffs "must provide sufficient detail about the length and frequency 

of their unpaid work to support a reasonable inference that they worked more than forty hours in a given 

week." Nakahata [*18J v. NY-Presbyterian Healthcare Sys., 723 F.3d 192 , 201 (2d Cir. 2013). A 

plaintiff may meet this initial standard "by estimating the length of her average workweek during the 

applicable period and the average rate at which she was paid, the amount of overtime wagcs she believes 

she is owed, or any other facts that will pennit the court to find plausibility." Landers, 771 F.3d at 

645 (emphasis added) (citing Fruefl, 678 F.3d at 14 ); see also Davis, 765 F.3d at 243 (explaining that "a 

plaintiffs claim that she 'typically' worked forty hours per week, worked extra hours during such a forty

hour week, and was not compensated for extra hours beyond forty hours he or she worked during one or 

more of those forty-hour weeks, would suffice" (emphasis in original)). 

Applying this standard here, we conclude that Plaintiffs' allegations provide a sufficient basis to support a 

reasonable inference that Plaintiffs worked uncompensated overtime hours while serving as DIRECTV 

technicians. The gravamen of Plaintiffs' Complaint is that, under DIRECTV's piece-rate compensation 

system (the terms of which Plaintiffs allege were not properly memorialized, as required by the FLSA), 

Plaintiffs consistently performed significant work-for which they received inadequate compensation. As a 

result, Plaintiffs assert that, taking into account their total compensation and the number of hours they 

worked on behalf of Defendants, their final pay "did not reflect compensation for all hours worked and 

they were not proper! y compensated for overtime hours." J .A. 104. 

21 

USCA Case #18-1092      Document #1769280            Filed: 01/18/2019      Page 149 of 323



As compared to a more traditional overtime claim based on an employee's standard hourly wage, 

Defendants' alleged piece-rate compensation system presents certain additional complexity under the 

FLSA. See 29 U.S.C. § 207(g)  (setting out various methods by which an employer may comply with the 

statute's overtime provisions under a piece-rate compensation scheme). At this stage of the litigation, 

however, we need not wade into these murky waters. Instead, our consideration of the sufficiency of 

Plaintiffs' claims must again focus on the degree to which Plaintiffs have alleged that they worked more 

than forty hours in a workweek and were not properly compensated for those additional 

hours. Landers, 771 F.3d at 645  (applying the Lundy standard to consider overtime allegations arising out 

of an employer's piece-rate compensation system). 

In this case, in addition to their common allegations regarding the nature and structure of the DIRECTV 

Provider Network, Plaintiffs each describe in some detail their regular work schedules, rates of pay, and 

uncompensated work time. Specifically, each Plaintiff provides an approximation of his general 

workweek, with each Plaintiff alleging that he typically worked in excess (and, in some cases, well in 

excess) of forty hours per week. Supplementing these initial allegations, each Plaintiff further estimates 

the number of hours he worked in any given week, including a breakdown of the number of compensable 

and noncompensable hours he typically worked, as well as his average weekly pay and the amount by 

which this weekly compensation was typically[*19] reduced through DIRECTV-imposed penalties and 

unreimbursed business expenses. 

This final level of granularity, coupled with Plaintiffs' common allegations regarding the types of work 

DIRECTV designated as compensable and noncompensable, ultimately nudges Plaintiffs' claims against 

Defendants from the merely conceivable to the plausible. At this initial stage, that is all that is required to 

overcome Defendants' motion to dismiss. Cf. Landers 771 F.3d at 646  (dismissing FLSA claims where 

the complaint lacked "any detail regarding a given workweek when [the plaintiff] worked in excess of 

forty hours and was not paid overtime for that given workweek and/or was not paid minimum wages"). 

Although Plaintiffs may ultimately be unable to substantiate their allegations through discovery, they 

have sufficiently alleged a plausible claim to unpaid overtime for their work on behalf of Defendants. 

The district court's summary dismissal of Plaintiffs Wood and Lewis's claims against DirectSat suffers 

from a similar infirmity.ii Contrary to the district court's submission that these Plaintiffs' allegations 

suggest that they were "paid an amount greater than that required by the FLSA," Hall, [2015 BL 210679], 

2015 U.S. Dist. LEXIS 86892, [2015 BL 210679],  2015 WL 4064692 , at *3, both Lewis and Wood 

expressly allege that they regularly performed uncompensated overtime work for Defendants during the 

course of their employment as DIRECTV technicians. 
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Though again unsupported by any citation or other reasoning, the district court's suggestion that Plaintiffs 

Lewis and Wood fail to state a claim because their final pay was "greater than required under the FLSA" 

suggests a fundamental misapprehension of the statute's requirements. In addition to setting a federal 

minimum wage, the FLSA separately requires employers to pay their workers an overtime premium for 

hours worked in excess of forty per week. 29 U.S.C. § 207  For this reason, even assuming Plaintiffs 

Lewis and Wood each received an effective hourly wage above the minimum rate established by the 

FLSA, their overtime claims against Defendants are sufficiently pleaded to survive the present motions to 

dismiss. 

V. 

Under the appropriate legal standards, Plaintiffs have alleged sufficient facts to make out a plausible 

claim that Defendants jointly employed them as DIRECTV technicians. As such, Defendants may be held 

jointly and severally liable in the event that Plaintiffs performed uncompensated overtime work for 

Defendants during Plaintiffs' respective periods of employment. Because Plaintiffs have sufficiently 

pleaded (1) that DIRECTV—and, as to Plaintiffs Lewis and Wood, DirectSat—jointly employed them as 

satellite technicians and (2) that they are owed some amount of unpaid overtime compensation, we 

reverse the district court's dismissal of Plaintiffs' FLSA and Maryland state-law claims against Defendants 

and remand these consolidated cases for further proceedings consistent with this opinion. 

REVERSED AND REMANDED 

12 1 

As explained in greater detail below, infra Part IA., Plaintiffs each bring a claim under the FLSA 

against Defendant DIRECTV, with two Plaintiffs bringing a parallel claim against Defendant DirectSat. 

For purposes of clarity, the allegations set out in the Amended Consolidated Complaint are attributed to 

all Plaintiffs. 

LI 2 

Plaintiffs allege that DIRECTV "regularly infuses these [providers] with what it labels internally as 

'extraordinary advance payments" and frequently acquires providers when "litigation or other 

circumstances" present a potential business risk for DIRECTV. J.A. 97. 
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1n3 

Plaintiff Hall was initially classified as a direct employee of a provider in August 2009, but was 

reclassified as an independent contractor in November 2011. 

f!14 

Plaintiffs pursued their overtime and minimum wage claims, either collectively or individually, in 

various federal jurisdictions before their claims were ultimately transferred to and consolidated in the 

United States District Court for the District of Maryland. Hall v. DIRECTV, Nos. JFM-14-2355, JFM-

14-3261, [2015 BL 210679],  2015 U.S. Dist. LEXIS 86892, [2015 BL 2106791,  2015 WL 4064692, 

at *1 n.2 (D. Md. June 30, 2015). In each instance in which they were previously considered, Plaintiffs' 

claims were dismissed without prejudice. Id. 

1n5 

Notably, in another FLSA action, the trial judge in this case applied a five-factor joint employment test 

that differed from the Bonnette-based test that he applied in this case, notwithstanding that the two 

cases were decided only a few months apart. See Salinas, No. 15-1915, 2017 U.S. App. LEXIS 1321 , at 

*8-9. 

6 

As previously described, despite its recitation of the Bonnette factors, the district court's analysis turned 

largely on its misapprehension of Plaintiffs' allegations regarding the degree to which Defendants 

maintained the authority to hire and fire or otherwise set the rate of compensation for DIRECTV 

technicians like Plaintiffs. In this sense, even assuming that the Bonnette-like test applied by the district 

court was the appropriate joint employment test, the district court's dismissal of Plaintiffs' overtime 

claims was in error. 

fil 7 

Schultz acknowledged that in a small subset of cases this sequence of analyses may be 

unnecessary, 466 F.3d at 306  n.1, such as when the levers of influence over the essential terms and 

conditions of an individual's work exercised by putative joint employers would not give rise to an 

employer-employee relationship, regardless of whether the putative joint employers' levers of influence 

are considered in the aggregate. 
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1n8 

By the same token, a business that is deemed a joint employer under the FLSA as to some of its 

workers will not automatically be required to comply with the FLSA with respect to all of its workers. 

Some workers may be independent contractors ineligible for FLSA protection even though they 

perform services for the defendant and at least one other entity that is "not completely disassociated" 

with respect to the plaintiffs work. 

1a9 

Given the confused state of FLSA joint employment case law—and that this Court had not yet 

identified factors for courts to consider in distinguishing separate employment from joint employment 

at the time the district court rendered its decision—this error is more than understandable. 

Defendants agree that Plaintiffs' claims under the Maryland Wage and Hour Law "stand or fall on the 

success" of their FLSA claims. Appellees' Br. at 37-38 (citing Turner v. Human Genome Scis., Inc., 292 

F. Supp. 2d 738  , 744 (D. Md. 2003)). Consequently, our resolution of the FLSA joint employment 

question also resolves Plaintiffs' claims under this parallel Maryland statute. 

At the same time, however, Plaintiffs concede that the definitions of "employer" included in the 

Maryland Workplace Fraud Act and the Maryland Wage Payment and Collection Law are "technically 

narrower" than the definition embraced by the FLSA. Appellants' Br. at 16 (internal quotations omitted) 

(quoting Skrzecz, [2014 BL 194270],  2014 U.S. Dist. LEXIS 95047, [2014 BL 194270],  2014 WL 

3400614 , at *7 n.7). Because the district court errantly concluded that Plaintiffs failed to adequately 

allege joint employment for purposes of the FLSA, it did not address whether Defendants constitute 

"employers" for purposes of the Workplace Fraud Act and Wage Payment and Collection Law. Hall, 

[2015 BL 210679],  2015 U.S. Dist. LEXIS 86892 , [2015 BL 2106791,  2015 WL 4064692 ,at *3. We 

remand those claims to the district court to reconsider whether Plaintiffs have stated a claim under the 

relevant state-law tests and the proper standard for reviewing motions to dismiss under Rule 12(b)(6)  

We further note that, in passing upon Plaintiffs' state law claims, the district court incorrectly suggested 

that the Maryland Wage and Hour Law and Workplace Fraud Act share a common definition of 

covered "employers," while the state's Wage Payment and Collection Law employs a narrower 

definition of that term. See Hall, [2015 BL 210679],  2015 U.S. Dist. LEXIS 86892, [2015 BL 
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210679],  2015 WL 4064692 , at *3. hi fact, it is the Workplace Fraud Act and Wage Payment and 

Collection Law that share a substantially similar definition, which diverges slightly from the definitions 

included in the FLSA and the analogous Wage and Hour Law. Compare 29 U.S.C.A. § 203(d)  (FLSA, 

defining "employer" to include "any person acting directly or indirectly in the interest of an employer in 

relation to an employee 	") andMd.  Code Ann., Lab. & Empl. § 3-401  (Wage and Hour Law, 

defining "employer" to include "a person who acts directly or indirectly in the interest of another 

employer with an employee"), withMd.  Code Ann., Lab. & Empl. § 3-501(b)  (Wage Payment and 

Collection Law, defining "employer" to include "any person who employs an individual 	or a 

successor of the person") andMd.  Code Ann., Lab. & Empl. § 3-901(c)  (Workplace Fraud Act, 

defining "employer" to mean "any person that employs an individual 	"). 

In disposing of these claims, which are pursued only by Plaintiffs Wood and Lewis, the district court 

first questioned the sufficiency of these Plaintiffs' allegations regarding when they were employed by 

DirectSat and suggested, without explanation or citation, that their claims against the company "may be 

time-barred." Hall, [2015 BL 210679],  2015 U.S. Dist. LEXIS 86892, [2015 BL 210679],  2015 WL 

4064692 , at *3. In fact, however, Wood and Lewis specifically allege that they worked as satellite 

technicians for DIRECTV, DirectSat, and other entities until 2011 and 2012, respectively. 

In addition to D1RECTV and DirectSat, each of these Plaintiffs indicates that he worked as a 

D1RECTV satellite technician for at least one other entity during the relevant period, with Plaintiff 

Lewis indicating that he was involuntarily terminated by an entity called Commercial Wiring 

Incorporated in December 2012. Importantly, plaintiffs alleging joint employment under the FLSA 

need not "determine conclusively which [defendant] was their employer at the pleadings stage or 

describe in detail the employer's corporate structure." Ash, 799 F.3d at 961  Rather, at this preliminary 

stage, it is enough that both Lewis and Wood allege that they worked as D1RECTV technicians for 

DirectSat during the relevant period to overcome Defendants' motions to dismiss. 
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DirectSA T USA, LLC, ("DirectSat" or the "Respondent"), by its undersigned 

counsel, submits this brief in support of its position that the unfair labor practice charge in this 

case is without merit and should be dismissed in its entirety. 

I. PRELIMINARY STATEMENT 

DirectSat installs and services satellite television equipment for DirecTV pursuant 

to a Home Service Provider Agreement ("HSP Agreement") with DirecTV. During the course of 

extensive negotiations with IBEW, Local 21 (the "Union"), the Union requested a full copy of 

the HSP Agreement in cOl1lleetion with two discrete issues. The first on March 18, 2016 was in 

response to a proposal by DirectSat regarding the definition ofumt work, which made a specific 

reference to services provided by DirectSat to DirecTV pursuant to the IISP Agreement. 

DirectSat provided that portion of the IISP Agreement which described the services covered by 

the HSP Agreement. The Union never asserted the response was inadequate or otherwise 

articulated why the response provided was insufficient. On May 19, 2016, the Union proffered a 

new rationale for its request for the full HSP Agreement. No longer asserting it needed thc HSP 

Agreement in conneclion with any proposal advanced at the bargaining tablc, the Union now 

asserted it wanted to evaluate the extent of control of DirccTV on DireetSAT. Thls request, 

howcver, was not presumptively relcvant to the tClms and eondilions of employment of unit 

employees, the Union never provided any objcclive reason showing it had a reasonable basis to 

believe DireeTV controlled te11llS and conditions of employment of DireetSat employees aod the 

relevance of the infOlmalion was not apparent to DirectSat \U1dcr the circumstances. 

Accordingly, DircctSat was not obligated to provide the full HSP Agreement. Therefore, 

DirectSat complied in full with its legal obligations to provide information. 

II. ISSUE PRESENTED 

Whether the Respondent has violated Section 8(a)(5) of the Act by failing and 

I 
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refusing to provide the Union with a full un-redacted copy of the HSP Agreement between 

DirecTV and DirectSat. 

m. POSmONS OF THE PARTIES 

A. General Counsel's Position 

The Complaint alleges in relevant part: 

VI 

(a) On 01' about March 18, 2016 and again on May 19,2016, the Charging Party requested in 

writing that Respondent furnish the Charging Party with a full copy of the Home Service 

Provider Agreement between Respondent and DirecTV. 

(b) The information requested by the Charging Party, as described above in VI(a), is 

necessary for, and relevant to, the Charging Party's perfoTIllance of its duties as the 

exclusive collective-bargaining representative of the Unit. 

(c) Since about March 18, 2016, Respondent, by an unnamed agent of Employer, has failed 

and refused to furnish the Charging Patty with the information requested by it as 

desctibed above in paragraph VI(a). 

VII 

(a) By the conduct described in paragmphs VI(a) through (c), Respondent has been failing 

and refusing to bargain collectively and in good faith the exclusive collective-bargaining 

representative of its employees in violation of Section 8(a)ca and (5) of the Act. 

See JSF, Ex. 4.' 

B. Respondent's Position 

D:irectSat complied in full with its legal obligations to provide infolmation. The 

Union initially requested a full copy of the HSP Agreement to understand Respondent's New 

, Citations to tho Joint Stipulation of Facts are cited as (JSF 1~. Exhibits are cited as (JSF. Ex. ~. 

2 
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Product Lines proposal. Respondent provided the Union with all relevant information, including 

the applicable pages of the HSP Agreement. The Union never asserted the response was 

inadequate or otherwise suggested the P011ions of the HSP Agreement provided were 

insufficient. Dil'ectSat thus complied with its obligations under Section 8(a)(5). 

As to the Union's request for the full copy of the HSP Agreement to evaluate the 

degree of "control" by DirecTV over DirectSat, a full, un-redacted copy of the HSP Agreement 

is not relevant to the Union's performance of its duties as the exclusive bargaining representative 

of the bargaining unit. Where an information request does not involve the bargaining unit, there 

is no presumption of relevance, and the Union must establish the relevance and necessity of the 

information. The stipulated factual record in this case is devoid of any objective basis for the 

Union's purp011ed belief that DirecTV exercised any "control" over terms and conditions of 

employment of unit employees. Accordingly, the General Counsel has not satisfied its burden of 

establishing the relevance and necessary of the full, un-redacted HSP Agreement or a violation , 

of the Act. 

IV. PROCEDURAL BACKGROUND 

The Charge in this proceeding was filed by the Union on May 20, 2016, and a 

copy was served by regular mail on Respondent on May 20, 2016. (JSF, Ex. 1). The First 

Amended Charge in this proceeding was filed by the Union on June 13, 2016, nnd a copy was 

served by regolar mail on Respondent on June 13, 2016. (JSF, Ex. 2). The Second Amended 

Charge in this proceeding was filed by the Union on September 14, 2016, and a copy was served 

by regular mail on Respondent on September 14, 2016. (JSF Ex. 3). Complaint and Notice of 

Hearing issued September 23, 2016 and was served by eeltified mail on Respondent on 

September 23, 2016. (JSF, Ex. 4). Respondent's Answer to the September 23, 2016 Complaint 

was received on October 5, 2016. (JSF, Ex. 5). An Order Postponing Hearing Indefinitely 

3 

USCA Case #18-1092      Document #1769280            Filed: 01/18/2019      Page 161 of 323



JA157

issued on January 4,2017. (JSF, Ex. 6). 

~ FACTUAL BACKGROUND 

Respondent senrices and installs satellite television equipment for DirecTV Inc. 

("DirecTV"), a satellite television service provider. (JSF 17). On February 11, 2014, the Union 

was celtified as the exclusive collective-bargaining representative ofthe following employees of 

Respondent ("Unit") for the pUl]lOSes of collective bargaining within the meaning of Section 9(b) 

of the Act: 

All full-time and regular prot-time illstallationiService Teclmicians 
employed by the Employer at its facility located at 9951 W 190th St, 
Mokena, Illinois, 60448, but excluding all other employees, 
confidential employees, guards, and supervisors as defined in the Act.2 

(JSF 1112-13). 

From September 4, 2014 through May 2016, tbe parties held approximately 24 

bargaining sessions for a first contract and reached tentative agreements on many non-economic 

issues. (JSF 115). On Noveml:>er 12, 2014, Respondent presented its first "New Product Lines'" 

proposal (Company Proposal No. 29) to the Union. The proposal addrcssed whether future 

products or scrvices other than the installation and scrvieing of satellite television services would 

be deemed Unit work. (JSF 116; JSF Ex. 7), On December 10, 2014, the Union presented 

Respondent with a counterproposal to Company Proposal 29. (Jill" 11 17; JSF Hx, 8). On 

September 15, 2015, Respondent presentcd the Union with its second New Product Lines 

proposal (Company Proposal No. 74). (JS.!' 1118; JS.!' Hx. 9). On September 16,2015, the Union 

presented Respondent with a counterproposal to Company Proposal No. 74. (JSF ~ 19; J8.F Ex. 

10). 

On November 4, 2015, Respondent presented the Union with Proposal No. 78, 

2 The Mokena facility relocated to South Holland, flIinois in or around May 2015. 
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replacing Company Proposal No. 74, which contained the following language: 

In the event the Employer is engaged with !'espect to product or 
services other than those pursuant to its Home Service Provider 
agreement with D.il'ecTV .... 

(JSF 'PO; JSF Ex. 11). 

In response to Respondent's Proposal No. 78, on November 23,2015, the Union, 

through Business Representative Dave Webste!' ("Webster"), via email, made an infOlmation 

request to Respondent's attorney, Eric P. Simon ("Simon"? which provided in part: 

... one of the company proposals references the HSP agreement with 
DTV. We'd like a copy of the agreement referenced in the proposal. 

(JSF 11 21; JSF Ex. 12). On December 4, 2015, Respondent, through its Human Resources 

Director, Lauren Dudley ("Dudley"), responded to the Union via email and provided the three 

pages of the HSP Agreement which identified the services provided by DirectSat to DirecTV 

pursuant to the HSP Agreement. (JSF 11 22; JSF Ex. 13). 

On Febmary 16, 2016, Webster, sent an email to Simon, which stated: 

I have heard that AT&T has extended the Dn'ecTV contract 
with Dn'ectSat for another 3 years. With AT&T & DirectSat 
both Installing [sic] the DirecTV Dish we need to unde!'stand 
the relationship between AT&T & DirectSat and the shared 
work. Please send a copy of the current agreement between 
DirectSat & AT&TIDTV for use in bargaining. 

(JSF 11 23; JSF Ex. 14).4 

On Februaty 20, 2016, Simon !'esponded to Webster's Febmary 
16th email stating: 

We have no idea what you have heat'd or whom you have heard 
it from, but your "information" is erroneous. DirectSa! has 
entered into no new agreements with AT&T. In early 2015, 

3 At an material times, Simon held 1he position of Respondenfs outside legal counsel and chief spokesperson in 
connection with collective bargaining negotiations between Respondent and tho Union. (JSF,. 11). 
• On or about July 24, 2015, Dil'ectTV was acquired by AT&T. (JSF P3, n.3). 
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DirecTV extended its contract with DirectSat through 2018, 
but there has been nothing fiuther. 

As to the substance of your request, you seem to assert is 
relevant because you believe DirecTV (l assume you refer to 
AT&T because of the recent acquisition of DirecTV by AT&T) 
and DirectSat have "shared" work. Again, you are mistaken. 
There is no "shared" work. As far as DirectSat is concemed, all 
of the work is DirecTV's. DirecTV currently has, and always 
has had, the right to contract as much or as little or none of its 
satellite TV system iostallation and setvice work to DirectSat 
as it, in its sole discretion, may decide. DirectSat only performs 
the work that Dil'ecTV authOlizes it to perform. DirectSat has 
never had an exclusive right to install/service DirecTV 
systems. Just as DirecTV had the ability to decide to whom it 
would contract with or if it would contract out 
installation/service work at all prior to the AT&T-DirecTV 
merger, DirecTV (even as a subsidiary of AT&T) continues to 
determine what and how much work to contract out. This is not 
an issue DirectSat has any control over or ever had any control 
over, and as such is not a mandatory subject of bargaining. 
Bargaining unit work has been and will continue to be the 
installation and service of Dil'ecTV systems to the extent and 
degree DiI'ecTV authorizes DirectSat to perform such work. 
While Local 21 may have all issue with DirecTV's 
subcontracting of such work, it is not relevant to our 
negotiations. 

(JSF F4; JSF Ex. 15). 

Although Dudley had responded to the Union's request for infOimation regarding 

the scope of services provided by DirectSat to DirecTV pursuant to the HSP Agreement, on 

March 18, 2016, Webster emailed Simon again requesting the HSP Agreement "particularly 

because of the reference [to the HSP Agreement] io the New Product Lines proposal." (JSF 1f 25; 

JSFEx.16). 

The Pru1ies met for a bargainiog session on Mru'ch 22, 2016, (JSF 1f 26). At the 

bargaining session Simon acknowledged the Union's March 18, 2016 request for a full copy of 

the HSP Agreement. 1d. Simon slated that Respondent had already provided the Union with the 
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relevant pOitions of the HSP Agreement. Id. Later at the same bargaining session the Union 

presentcd its counterproposal to Company Proposal No. 78 (Ncw Product Lines). (lei.; JSF Ex. 

17). 

On May 19, 2016, at 9:31 a.m .. , Webster sent an email to Simon stating: 

Mr. Simon, 

In connection with DirectSat negotiations I renew my request 
for a FULL copy of the HSP agreement between DirectSat and 
DirecTV/AT&T in additional to all ClUTent agreements with 
sub contractors [sic], to evaluate the extent of control of 
DirectSat by DirecTV I AT&T. 

(JSF ~ 29; JSF Ex. 20). On May 19, 2016, at 10:28 a.m. Simon responded: 

Dear Mr. Webster: We have already provided you with all 
relevant information regarding !bis request. We see no reason to 
supplement our response. 

(JSF ~ 30; JSF Ex. 21). On May 23, 2016, Simon faxed a letter to Webster explaining why 

Respondent was declining to provide a complete copy of the HSP agreement. (JSF ~ 31; JSF Ex. 

22). Simon wrote: 

The request for the full copy of the HSP agreement to evaluate 
DirecTV's control over DirectSat is irrelevant to negotiations between 
DirectSat and Local 21 regarding telms and conditions of employment 
of DirectSat employees. The 'extent of control' of DirecTV over 
DirectSat has no bearing on negotiations over wages, hours, or other 
terms and conditions of employment wWch are exclusively controlled 
by DirectSat. As previously explained to you at the table. Direc1V 
does not, and has no control over the wages paid to DirectSat 
employees or the metrics used to evaluate the performance of unit 
employees. These decisions are vested exclusively in DirectSat. For 
the 2+ years since Local 21 was certified as the representative of 
employees of DirectSat's CWcago South (now South Holland 
location), DireclSat has bargaining in good faith over the wages, hours 
and other working conditions of employment of unit employees. 
Direc1V has no role in these negotiations. DirectSat has never 
asserted that it carmot agree to a proposal on auy issue because 
Direc1V might disapprove. Nor is t,he ability of DirectSat to enter into 
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a collective bargaining agreement with Local 21 su~jectto approval by 
Dircc'J'V. 

DirectSat .has provided Local 21 with those portions of the contract 
with lJirec'J'V which may have some relevance to our negotiations -
the scope of work covered by the HSP agreement and the metrics used 
by DirecTV to evaluate the performance of DirectSat under the HSP 
agreement. (DirectS at did not object to providing this information on 
the basis that while DirectSat has fully authority to set performance 
metrics for unit technicians, DirectSat has stated that the metries 
established by DirecTV to evaluate DirectSat help inform DirectSat in 
establishing performance metrics for technicians.) 

JSF, Ex. 22. On May 24, 2016, the Parties met for a collective bargaining session at which the 

New Product Lines proposal was discussed. (JSF 'If 33). 

VI. ARGUMENT 

A. DirectSAT Appropriately Responded to All of the Union's Requests 
for Relevant Information and Documents. 

There are two requests for informatiou aUeged in the Complaint, one on March 

18,2016 and another on May 19, 2016: 

March 18, 2016: The union requests a FULL copy of the HSP 
agreement between DrectSat and Dil'ecTV particularly becaUBe of the 
reference n [sic 1 the New Prodnct Lines proposal. 

May 19, 2016: In connection with DirectSat negotiations I renew my 
request for a FULL copy of the HSP agreement between DirectSat and 
DirecTV/AT&T ... to evaluate the extent of control of DirectSat by 
DirecTV IAT&T. 

JSF, Ex. 4. The General Counsel has not proven a violation with respect to either request. 

The stipulated factual record is clear. Respondent provided thorough, substantive 

responses to all of the Union's relevant requests for information and documents related to the 

scope of services provided by DirectSat to DirecTV. The Union never informed Respondent that 

it believed the three pages of the HSP Agreement which described the services provided by 

DirectSat (and thus constituted unit work) were insufficient to evaluate DirectSat's New Product 
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Lines proposal. With respect to the Union's request for a "FULL" copy of the I-ISP Agreement 

to "evaluate the extent of control of DirectS at by DirecTV/AT&T," the request does not address 

telms and conditions of employment and is tbus not presumptively relevant to bargaining. 

Moreover, tbere is nothing in the record establishing any objective basis for tbe Union's 

purported belief tbat tbere was any level of control exercised by DirecTV over DirectSat witb 

respect to terms and conditions of employment of unit employees, and the relevance of tbe 

infOlmation celtainly was not apparent to DirectSat under the circumstances. Accordlngly, the 

General Counsel has not established a violation of the Act. 

1. Respondent Already Had Provided the Relevant Portions of 
the HSP Agreement By the Time of the Union's March 18, 
2016 Information Request 

The stipulated factual record demonstrates tbat by tbe time Webster made tbe 

March 18, 2016 information request, Respondent already had provided tbe relevant portions of 

the HSP Agreement to the Union in December 2015 related to scope of serviccs provided by 

DirectSat pursuant to the IISP Agreement and advised Webster in February 2016 that thcre was 

no "shared" work between DirectSat and DirecTV" There is nothing in tbe record establishing 

that Webster ever objected to DirectSat's responses 01' asserted they were incomplete or 

. insufficient for any reason. 

The Union's conduct at the bargaining table immediately aftcr the March 18, 

2016 information request also contradicts its claim it needed to sec a full, un-redacted copy of 

tbe I-ISP Agreement to bargain. Indeed, the Pattics met for a bargaining session on Mat'ch 22, 

2016, Simon stated that Respondent ah'cady provided the Union with tbe relevant portions ofthe 

HSP Agreement and the Union presented its New Product Lines counterproposal. Clearly tbe 

Union had the information it required to bargain. 
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2. The General Couusel Has Not Established a Violation of the 
Act Related to the Uuion's May 19, 2016 Information Request 
For Non-Unit Information. 

The Complaint alleges that the HSP Agreement requested by the Union is 

"necessary for, and relevant to, the [Union's] perfOtnlance of its duties as the exclusive-

bargaining representative ofthe Unit." JSF, Ex. 4. However, the record does not set forth any 

evidence establishing a basis for the General Counsel's claim that the IISP Agreement was 

presumptively relevant to the terms and conditions of employment of Unit employees.s 

The duty to bargain under the Act includes the duty to provide infomration that is 

necessary for the union to perfOlm its functions as representative of the bargaining unit, and 

inf01mation pertainiog to mandatory subjects of bar'gaining is presumptively relevant to the 

union's role. See,~, Southern California Gas Co., 344 NLRB 231 (2005). The Boar'dhas held 

that infomration requests that do not involve the bargaining unit are not presumptively relevant, 

and the requesting party has the burdcn of cstablishing that the infomration sought is relevant to 

a legitimate issue of bargaining. Disneyland Park, 350 NLRB 1256, 1258, fn. 5 (2007); Hertz 

Corp., 319 NLRB 597, 599 (1995). Sec also Trill Corp., 349 NLRB 608 (2007) (infomration 

request concerning the existence of an alleged alter-ego operation is not presumptively relevllilt). 

To demonstrate relevance, the General Counsel must present evidence either (1) 

that the Union dcmonstrated the relevance of infmmation not related to the bargaining unit 01', 

(2) that the relevance of the information not related to the bargaining unit should have been 

apparent to the Employer under the circumstances. See Allison Co., 30 NLRB 1363 n.23 (2000); 

Brazos Electric Power Cooperative, lng., 241 NLRB 1016, 1018-19 (1979) enf'd. in relevant part 

615 l'.2d 1100 (8th Cir. 1980). The explanation of relevance "must be made with some 

5 There is no dispute that the Union's request fOT infunnation l'eganling lhe scope of services provided by DirectSat 
to DireclV pursuant to the HSP Agreement was relevant to negotiations. Therefore, DjrectSat provided the relevant 
pages of the HSP Agreemont. 
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precision, and a generalized, conclusory explanation is insufficient to trigger an obligation to 

supply information." Disneyland Park, 350 NLRB 1256, 1258 n.S (2007) (citations omitted). 

Because the Union has failed to make the required showing of relevance, and no relevance was 

apparent on the face of the Union's requests, DirectSat was not obligated to provide a Ihll, un

redacted copy of the HSP Agreement. See Island Creek Coal, 292 NLRB 480,490 fu. 19 (1989) 

("Although the relevance of the Union's unexplained request for a copy of the merger documents 

might have been apparent in auother context, here it must be remembered that the [Union] 

already had demanded and received pOltions of those documents that it had indicated must be 

supplied ... [WJe find that, given the lack of explanation, as well as the relative remuWness in 

time of the requested infOlmation, the Union had not demonstrated the relevance of those 

documents."). 

The Union has failed to articulate a "reasonable belief supported by objective 

evidence" that would satisfy its burden to establish that its req ues! for the full HSP Agreement 

was relevant to terms and conditions of bargaining unit employees and demonstrate that 

Respondent must provide a full, un-redacted copy of the HSP Agreement. Indeed, tbe Union's 

shifting theories for its purported need for the full HSP Agreement undermines its claim tbat the 

Cllll HSP Agreement was relevant to negotiations. See,~, Time Inc., 2016 NLRB LEXIS 574 

(N.L.R.B. Aug. 9, 2016) (AU found the Employer did not violate 8(a)(5) of the Act where the 

Union changed its reason" for wanting requested nou-unit information now claiming the 

information was relevant for a different purpose, and the ALJ "doubt[ed] that [the new] asserted 

reason was genuine" where the Union, when pressed why it was seeking the infonnation, stated 

"it was being sought to detelmine what chance the [Union] would have in being able to solicit 

nonunlt employees to sign cards authorizing the Union to represent them [and therefore] the real 
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reason was not for the purpose of bargaining; rather it was for the pUl']Jose of organizing."). 

Initially, in November 2015, the Union claimed it sought the entire HSP 

Agreement because it was referenced in DirectSat's New Products Lines Proposal. The Union 

offered no objection when DirectSat provided the relevant provisions of the HSP Agreement. 

Then in February 2016 the Union claimed it sought the entire HSP Agreement because the Union 

needed to understand the relationship between DirecTV and DirectSat and shared work. In 

response, Simon advised the Union there was no "shared" work, and the Union offered no 

objection. Next, in March 2016 and April 2016, the Union claimed it sought the entire HSP 

Agreement again because it was referenced in DirectSat's New Products Lines Proposa1.6 Simon 

retninded Webster that Respondent ah'eady had provided the relevant portions of the HSP 

Agreement and again the Union offered no objection. 

Then, in May 2016, the Union changed course once again and stated it was 

requesting the entire HSP Agreement so it could "evaluate the extent of control of DirectSat by 

6 On AprilS, 2016, Webster emailed Simon stating in part: 

1 would also like to request information and relevant documents to show 
how Ute technician's scorecard is determined Not [sic](Inly the mettles, 
but how the metrics are determined and by whom ... 

(ISF 127; JSF Ex. 18). The basis for the Union's request was the Employer's explanation during bargaining that, 
although not requirod to do so by its HSP agreement, in establishing perfolmanco mctrics of technicians, ittook.its 
own perfOimance standards into consideration. Webster's April Sth email continued: 

The union requests a FULL copy of 1he HSP agreement between DirectSat 
& DirecTV particularly because of the referonce n lsic] the New Product 
Lines proposal. 

On Apl'il 6, 2016, Simon, 1'esponded to Webster via email providing each of the '~Cllrrent metrles established by 
Dn-ecTV to measure the perfenn.nce of Dn-cctSat." (JSF ~ 28; JSF Ex. 19). Tho document Simon produced was 
foul' pages of the HSP Agreement setting forth the meb'les established by DirecTV to measure the performance of 
DirectSa! (which is where such memes are stated). The portions of the HSP Agreement Simon produced were not 
in response to Webster's repeated request on April 5th for a fuUycopy of the HSP Agreement because the Union was 
not entitled to a full copy of the HSP Agteement. If tho Union believed Respondent's rcquost was incomplete, it 
certainly never advised Respondent. Indeed, Respondent believed the Union had the infonnation it needed to 
bargain because the Union never stated Simon's April 6th response was inadequate or why. 
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DirecTV/AT&T," But the Union never offered any explanation of why or how the suspected 

control of DirecT V over DirectSat was relevant to negotiations, Indeed, to this day DirectSat has 

not been advised of the Union's explanation, In any event, in response to Webster's May 19, 

2016 request, Simon explained to Webster that the entire, un-redacted HSP Agreemenl was nol 

relevant to negotiations because wage, hours and other tenns and conditions of employmenl are 

exclusively controlled by Dil'ectSat. Simon explained to Webster that DirecTV does not have 

any control over the wages paid to DirectSat's employees or the metrics used to evaluate the 

perfonnance of bargaining unit employees, and these decisions are vested exclusively in lhe 

controlofDirectSat. (JSF, Ex, 22). There is no evidence to the contrary in the stipulated factual 

record. 

The stipulated record is devoid of any facts demonstrating that the relevance of 

the full HSP Agreement should have been apparent to DirectSat under the circumstances, The 

Board has found that where drcumslances sUlTounding a request are reasonably calculated to put 

the employer on notice of a relevant purpose which the ullion has not specifically al1iculated, the 

employer may be obligated to divulge the requestedinfol'mation, Amnblett Printing Company, 

237 NLRB 955 (1978). However, the cases in which the BOal'd has reached such a finding 

demonslrate obvious sunounding circumstances not contained in this stipulated factual record. 

For example, in Piggly Wiggly Midwest LLC, 357 NLRB 2344 (2012), the Board 

held the employer violated the Act by failing to provide sales and franchise agreements and 

infonnation about equipment transactions between the employer and franchisees. The record in 

Piggly Wiggly Midwest, however, established that the employer had previously infOlmed the 

union that one of the franchisees was the current manager of a store it was purchasing and 

amlOunced to the public that the stores would continue to operate in the same manner as before 
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the sales, with the same name, logo, and adveltisements. Xd. at 2344. The employer also had 

described the sale to the franchisee as "seamless," said that store customers would not notice a 

difference once the stores were franchised, and stated that it would continue to have "some 

agreements" with the franchise stores relating to requirements of purchasing goods fi'om the 

employer's warehouses. Xd. In addition, the record established that the Union had observed one 

of the employer's managers reviewing employment applications for the franchisees. Xd. The 

Board found the union's failure to articulate its factual basis for requesting non-unit ioformation 

related to the relationship between the employer and its franchisees did not absolve the employer 

of its obligation to produce such information because it "should have been apparent to the 

employer that the union had a reasonable basis to suspect that the franchisees and the employer 

had sufficiently similar business purposes, management, operations, equipment, supervision and 

ownership to constitute alter egos." Xd. at 2345. 

However, the Board has long recognized thal an employer is not obligated to 

honor a union's requesl for infOlmation when such request lacks both specificity and clarity and 

when the employer could not have been aware of the intent and purpose of the union's request. 

See, Nb, Rodney and Judith Adams, d/b/a Adams Insulation Company, 219 NLRB 211 (1975). 

Although one of lhe Union's prnffered reasons for seeking the full HSP Agreemeut was to 

"evaluate the extent of "onlrol of DireclSat by DirecTV/AT&T" there is nothing in the record 

even remotely showing any objective basis for the Union's fishing expedition or that it shonld 

have been apparent to DirectSat that the Union had a reasonable basis to sus})ect that DirecTV 

controlled DirectSat:' Tn fact, the record establishes the opposite. Indeed, on May 23, 2016, 

7 Given the lack of any cogent explanation from the Union or an apparent basis on the face of its request for the 
complete HSP Agreement, DirectSat is left to speculate iliat the Union sought to investigate whether a Joint 
employer relationship exists between Direc1V and DirectSat under the standards established by the Board in 
Browning Ferri, Industries of California. Inc .. 362 NLRB No. 186 (Aug. 27, 2015). 
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Simon advised Webster wages, hours and other terms and conditions of employment are 

exclusively controlled by DirectSat, DirecTV does not have any control over the wages paid to 

DirectSat's employees or the standards used to evaluate the performance of bargaining unit 

employees and these decisions are vested exclUSively in the control of DirectSat. 

Even assuming arguendo an alleged joint employer relationship is the basis for 

the Union's conduct, it is insufficient as a matter of law to require DirectSat to provide the HSP 

Agreement because the Union must have a reasonable objective factual basis to seek the 

infonnation requested. On this record, there is none. While the Board's standard for evaluating 

information requests is a broad discovery-type standard, the standard is not nonexistent. There 

must be some objective facts to establish a reasonable belief. See, lh&" Dodger Theatricals 

Holdings, 347 NLRB. 953, 967 (2006) (where the Board affilmed the ALl's findings, and the 

ALJ stated: "I note that a number of Board cases, phrase the burden on unions in such cases as 

needing only to establish a 'reasonable belief that the information is relevant, without adding the 

requirement that it must also be based on objective factors .. , However, an examination of the 

facts in these cases reveals the existence of such objective facts, in ordel' to establish the Union's 

'reasonable belief.' In my view, the added requirement of objective facts Lo establish 'reasonable 

belief is meant to malee clear that the lillian's belief cannot be construed as 'reasonable', where it 

is not based on objective facts, but Tather, suspicion, surmise conjecture or speculation), See also 

Sheraton Hartford Hotel, 289 NLRB 463 (1984) (finding that where the information does not 

concern matters pertaining to the bargaining lillit, the Uniun musL show thaL the infonnation is 

relevant and to satisfy the burden the union must offer more than mere suspicion for it to be 

entitled to the information). For example, Cannelton Industries, Inc., 339 NLRB 996, 997 

(2003), which arose in the cunLext of a request for information based on a single employer/alter 
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e"o theory, the Board acknowledged that the Union may not have initially demonstrated the 

relevance of previously requested non-unit information and the existence of evidence that gave 

rise to a reasonable belief of the relevance of that infonnation, but the Union ultimately provided 

nine specific objective factors why it had a reasonable belief that a single employer/alter ego 

relationship existed. Here, the stipulated factual record is devoid of any evidence demonSl1'ating 

even a single obiective factor the Union offered to support a reasonable belief that DirectSat and 

DirecTV andlor DirectSat are joint employers. 

Here, there are absolutely no objective facts the Union has 01' can point to which 

establish a reasonable belief of a joint employer relationship. Accordingly, DirectSat was not 

obligated to provide the full, Ull-redacted HSP Agreement. 

VII. CONCLUSION 

Respondent provided the Union with those portions of the HSP Agreement that 

were relevant to negotiations. Specifically it provided that section of the HSP Agreement 

de.,crihing the services DirectSat provides to DirecTV which was directly relevant to DirectSat's 

New Product Lines proposal. The record does not evidence that the Union ever stated to 

Respondent that it believed the redacted sections of the IISP Agreement were insufficient or why 

they were insufficient. 

The record also does not establish that the Union was entitled to the HSP 

Agreement to evaluate the extent of conl1'ol of DirecTV over DirectSat. Assuming, arguendo, 

the Union sought the full HSP Agreement to explore whether a joint employer relationship 

existed between DirecTV and DirectSat, the record fails to set forth any objective factors 

substantiating a reasonable basis to conclude that Respondent and DirecTV operate as joint 

employers. The record does not contain any evidence that Respondent asserted it cannot agree to 

a proposal on any issue because DirccTV might disapprove, or that Respondent is unable to enter 
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into a collective bargaining agreement with the Union snbject to approval by DirecTV, In fact, 

record establishes the oppositc: that DirecTV docs not havc any control over the wages paid to 

JJirectSat's employees 01' the metrics used to evaluate the performance of bargaining unit 

employees, and these decisions are vested exclusively in the control of JJirectSat, 

Accordingly, Respondent's refusal to provide a full un-redacted copy of the HSP 

Agreement did not violate the Act and the charge should be dismissed, 

Dated: May 26, 2017 
NewYork,NewYork 

4853-1063-1241, v.1 

Respectfully sub fued, 

t:6t 
DoufJ J, Klein 
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 13

DIRECTSAT USA, LLC

and Case 13-CA-176621

IBEW, LOCAL 21

COUNSEL FOR THE GENERAL COUNSEL’S 
BRIEF TO THE ADMINISTRATIVE LAW JUDGE 

I. ISSUE

The only issue in this case is whether Respondent violated Section 8(a)(5) of the Act by 

failing and refusing to provide the Union with a full un-redacted copy of the Home Service 

Provider Agreement (“HSP Agreement”) between DirecTV Inc. and DirectSat.  

II. LEGAL STANDARD

The Act requires an employer to provide, on request, potentially relevant information to a

Union so that it can perform its duties as collective-bargaining representative. The Union in 

negotiating a new collective-bargaining agreement with Respondent learned of this HSP 

agreement through one of Respondent’s own proposals. (Jt. M. pp. 4; Jt. Ex. 11) In light of this 

proposal, the Union needs to determine (1) the method by which the bargaining unit employees 

and contract technicians are paid; (2) to determine whether DirecTV is a joint employer for the 

purpose of collective bargaining; and thus (3) to determine the extent of control by DirecTV over 

the hours, wages and working conditions of the bargaining unit technicians and contract 

technicians. 

Under Section 8(a)(5) and 8(d) of the Act, an employer is required to furnish a union, on 

request, with sufficient relevant information to enable it to represent employees effectively in 
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administering a collective-bargaining agreement. Pittston Coal Group, Inc., 334 NLRB 690 

(2001). When the information sought concerns employees outside of the bargaining unit, the 

union must show the relevance and necessity of the information. The union's burden, however, is 

not an exceptionally heavy one. The standard governing an employer's duty to provide 

information is akin to a liberal “discovery-type standard.” Thus, the union must show only a 

“probability that the desired information is relevant, and that it would be of use to the union in 

carrying out its statutory duties and responsibilities.” Id. at 692. In the present case, the liberal 

discovery type standard is essential as the Respondent’s redactions make it impossible for the 

Union to determine whether the information sought is sufficient or not.  

Counsel for the General Counsel argues that the Union is entitled to a full un-redacted 

copy of the HSP agreement to resolve its concern as to whether Respondent and DirecTV are 

joint employers. (See Jt. Mt. pp. 5; Ex. 14) A joint employer relationship exists where companies 

amounting to independent legal entities have chosen to handle jointly important aspects of their 

employer-employee relationship. David Saxe Productions, LLC, 364 NLRB No. 100 (2016). The 

standard in a joint employer finding is two entities exert significant control over the same 

employees, and where it can be shown that these two entities share or co-determine matters 

governing their essential terms and conditions of employment. Id. A joint employer must 

meaningfully affect matters relating to employment such as hiring, firing, discipline, supervision 

and direction.

The Respondent’s reference to DirecTV reasonably led the Union to believe DirecTV 

exercises significant control over Respondent and the terms and conditions of its employees. 

Respondent argues Cannelton Industries, 339 NLRB 996 (2003) supports their position that the 

union has not articulated any objective factors to support a reasonable belief that DirecTV and 
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Respondent are joint employers. However, “under current Board law, the union is not obligated 

to disclose those facts to the employer at the time of the information request.” Id. at 997, (citing 

Baldwin Shop ‘N Save, 314 NLRB 114, 121 (1994); Corson & Gruman, 278 NLRB 329, 333-

334 fn. 3 (1986)). Rather, it is sufficient that the General Counsel demonstrate at the hearing that 

the union had, at the relevant time, a reasonable belief that the two entities are joint employers. 

Ultimately, it is the Board's role, not the Respondent's, to act as the arbiter of whether the 

Union's evidence supports a reasonable belief. The Union’s belief, even if ultimately proved 

wrong, was reasonable and objectively based at the time they made the request. The Union is

entitled to see evidence that the relationship between DirecTV and Respondent is indeed what 

Respondent, through its counsel, Eric Simon, alleges it to be. Therefore, it is precisely the 

furnishing of this information that will put the issue to rest.

The Board’s current position regarding the determination of joint employer status was set 

forth in Browning-Ferris Industries of California, 362 NLRB No. 186 (2015) The Board has 

held that two or more entities are joint employers if they “share or codetermine those matters 

governing the essential terms and conditions of employment.” The Board has held that those 

“essential terms and conditions include but are not limited to factors such as the “direction” of 

the workforce. The Board has further held that “direction” of the workforce need not be direct 

but whether a joint employer may indirectly exercise a measure of control over the terms and 

conditions of employment. It is evident to the Union that the “financial” arrangements between 

Respondent and Direct TV may be directly related to the amount or the efficiency of TV 

installation and servicing work performed by the technicians in the Union’s bargaining unit. 

Moreover, the Board noted in Browning-Ferris that “the way the separate entities have structured 

their commercial relationship is relevant to the joint-employer inquiry.” Browning-Ferris, 362 
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NLRB No. 186, slip op. at 13 fn 68. Obviously, the contract between the parties is the best 

evidence of the way the entities have structured their relationship.

Given the liberal discovery type standard for the duty to furnish information, and the 

reasonableness of the Union’s belief that Respondent and DirecTV are joint employers, based on 

Respondent’s own bargaining proposal, Respondent violated Section 8(a)(5) by refusing to 

provide an unredacted version of its contract with DirecTV.

III. FACTS AND ANALYSIS1

Respondent provides service and installation of satellite television equipment for 

DirecTV Inc. (“DirecTV”), a satellite television service provider. (Jt. M. pp. 3) On February 11, 

2014, the Union was certified as the exclusive collective-bargaining representative of the 

Installation/Service Technicians located at 9951 W 190th St, Mokena, Illinois. (Jt. M. pp. 3) 

From September 4, 2014, through May 2016, the parties held approximately 24 bargaining 

sessions for a first contract and reached tentative agreements on non-economic issues. (Jt. M. 4) 

At all material times, the Eric Simon held the position of Respondent’s Counsel and has been an 

agent of Respondent within the meaning of Section 2(13) of the Act. (Jt. M. 3) 

On November 4, 2015, Respondent presented the Union with Proposal No. 78 entitled, 

“Replaces Company Proposal No. 74, New Product Lines” containing the following language:

“In the event the Employer is engaged with respect to product or services other than those 

pursuant to its Home Service Provider agreement with DirecTV…” (Jt. M. pp.4; Jt. Ex. 11)

                                           
1 On April 10, 2017, Counsel for the General Counsel, Respondent, and the Union submitted a Joint Motion and 
Stipulation of Facts to Administrative Law Judge Charles J. Muhl. Counsel for the General Counsel asserts that the 
record evidence and case law persuasively supports the argument that Respondent violated Section 8(a)(1) and (5) of 
the Act, as alleged. References to the Joint Motion and Stipulation of Facts will be designated as (Jt. M. p. ) and 
references to Joint Exhibits will be designated as (Jt. Ex. ).
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In response to the Respondent’s Proposal No. 78, on November 23, 2015, the Union through 

Business Representative Dave Webster (“Webster”), via email, made an information request to 

Respondent which provided in part: “one of the company proposals references the HSP 

agreement with DTV. We'd like a copy of the agreement referenced in the proposal.” (Jt. Mt. pp. 

4-5; Jt. Ex. 12)

On December 4, 2015, Respondent through Human Resources Director Lauren Dudley

(“Dudley”) responded to the Union via email regarding the information requested by providing a 

heavily redacted copy of only three pages of the HSP Agreement. (Jt. Ex. 13). The three pages 

provided constituted only a portion of the entire HSP Agreement.  

On February 16, 2016, the Union through Business Representative Webster, via email, 

made an information request to the attorney for Respondent, Eric P. Simon, which states:

I have heard that AT&T has extended the DirecTV contract with DirectSat 
for another 3 years. With AT&T & DirectSat both Installing the DirecTV Dish we 
need to understand the relationship between AT&T & DirectSat and the shared 
work. Please send a copy of the current agreement between DirectSat & 
AT&T/DTV for use in bargaining. (Jt. Mt. pp. 5; Ex. 14)

On February 20, 2016, Simon sent an email to Webster in response to the information 

request which states as follows:

We have no idea what you have heard or whom you have heard it from, 
but your "information" is erroneous. DirectSat has entered into no new 
agreements with AT&T. In early 2015, DirecTV extended its contract with 
DirectSat through 2018, but there has been nothing further.

As to the substance of your request, you seem to assert is relevant because 
you believe DirecTV (I assume you refer to AT&T because of the recent 
acquisition of DirecTV by AT&T) and DirectSat have "shared" work. Again, you 
are mistaken. There is no "shared" work. As far as DirectSat is concerned, all of 
the work is DirecTV's. DirecTV currently has, and always has had, the right to 
contract as much or as little or none of its satellite TV system installation and
service work to DirectSat as it, in its sole discretion, may decide. DirectSat only 
performs the work that DirecTV authorizes it to perform. DirectSat has never had 
an exclusive right to install/service DirecTV systems. Just as DirecTV had the 
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ability to decide to whom it would contract with or if it would contract out
installation/service work at all prior to the AT&T-DirecTV merger, DirecTV 
(even as a subsidiary of AT&T) continues to determine what and how much work 
to contract out. This is not an issue DirectSat has any control over or ever had any
control over, and as such is not a mandatory subject of bargaining. Bargaining 
unit work has been and will continue to be the installation and service of DirecTV 
systems to the extent and degree DirecTV authorizes DirectSat to perform such 
work. While Local 21 may have an issue with DirecTV's subcontracting of such 
work, it is not relevant to our negotiations. (Jt. M. pp. 5-6; Jt. Ex. 15)

Because the HSP provided by Respondent about December 4, 2015, was heavily 

redacted, comprised of only a portion of the entire HSP Agreement, and was insufficient to 

provide the Union with information it required for bargaining, Webster renewed the Union’s

information request on March 18, 2016, via email to Simon again requesting a “FULL” copy of 

the HSP Agreement. Webster explained the Agreement was necessary because of the reference 

by the Respondent in the New Product Lines proposal. (Jt. M. pp. 6; Jt. Ex. 16)

On March 22, 2016, the parties held a bargaining session during which Simon 

acknowledged the Union’s request for a full copy of the HSP Agreement. Simon stated that the 

relevant portions of the DirecTV contract had been provided and “did not see the relevance for 

the entire HSP agreement.” (Jt. M. pp. 6; Jt. Ex. 17) Because Webster had received no response 

to his request for a full copy of the HSP Agreement, about April 5, 2016, Webster again emailed 

Respondent through Simon renewing his request for a full copy of the HSP agreement. (Jt. M. p. 

6; Jt. Ex. 18)

On April 6, 2016, Respondent through Simon responded via email providing once again 

the same heavily redacted copy of the HSP Agreement. In addition, Respondent at this time 

provided a redacted copy of an amendment to the HSP Agreement. (Jt. M. pp. 6; Jt. Ex. 19)
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Based upon Respondent’s failure and refusal to provide a readable and useable copy of the full 

HSP Agreement, on May 19, 2016, the Union via email, for a fourth time, renewed its request for 

a “FULL” copy of the HSP Agreement. (Jt. M. pp. 6; Jt. Ex. 20)

In response to the Union’s May 19, 2016, email request, Respondent through Simon 

responded via email stating all relevant information had been provided [and] saw no reason to 

supplement their response. (Jt. M. pp. 6; Jt. Ex. 21) On May 23, 2016, Respondent’s attorney 

Simon faxed a letter to Webster asserting that the full copy of the HSP Agreement to evaluate 

DirecTV’s control over DirectSat was irrelevant to negotiations between Respondent. Simon 

added Respondent had already provided the Union with those portions which may have some 

relevance to negotiations-the scope of work and metrics used to evaluate performance metrics for 

unit technicians. (Jt. M. pp. 7; Jt. Ex. 22)

To date Respondent has not provided the Union with a full, un-redacted copy of the HSP 

agreement. (Jt. M. pp. 7)

Respondent’s November 4, 2015, proposal on new product lines clearly raised the issue 

of its relationship with DirecTV. This proposal made clear that the bargaining unit work was 

defined by the relationship between Respondent and DirecTV. Respondent’s reply to the 

Union—that the work was DirecTV’s and they could contract as much or as little as it wished to 

Respondent—is misleading and disingenuous. The Union’s purpose for requesting the 

information is not to know how much work DirecTV is providing Respondent, but rather to 

know the terms of the provision of work, however much or little of the work DirecTV assigns to 

Respondent. In other words, the Home Service Provider agreement defines the commercial 

relationship between the two entities, and is relevant to demonstrate to the Union whether 

Respondent and DirecTV are joint employers. Given the multi-factor joint employer analysis, 
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redacting the bulk of the HSP agreement conceals much of the details of that relationship.

Accordingly, it is relevant to the Union’s duty to bargain, and should have been provided.

It is impossible to point to any specific area of the inquiry into joint employer status as 

being one that is missing from DirectSat’s three-page excerpt of the HSP Agreement. Since the 

HSP Agreement was so heavily redacted, one cannot say that there are provisions regarding 

wages, supervision, and other incidents of DirecTV’s right to control of the work. But even if 

none of those incidents are discussed in the HSP Agreement, there would still be a duty to 

provide it. Rather than taking Respondent’s word on the matter, the Union is entitled to test 

Respondent’s apparent assertion that DirecTV and it are separate entities. So in the event that the 

HSP contained no provisions on the myriad factors of the right to control, Respondent, having 

raised the issue, would be obligated to prove its contention by providing the document to the 

Union.

IV. CONCLUSION

Based on the record as a whole, and for the reasons discussed above, Counsel for the

General Counsel submits that Respondent unlawfully failed and refused to provide the Union

information that is necessary and relevant for collective bargaining. Rather, Respondent simply 

provided the Union with a heavily redacted portion of the information. Board precedent clearly 

dictates that Respondent's approach does not satisfy its obligations under the Act. It is critical to 

note that the Employer did not seek an additional accommodation from the Union. It is 

respectfully requested that the Administrative Law Judge so find and order appropriate remedies 

for Respondent's blatant violation of Section 8(a)(1) and (5) of the Act. 
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V. PROPOSED ORDER

Counsel for the General Counsel urges the Administrative Law Judge to consider the 

attached proposed order. 

VI. PROPOSED NOTICE

Counsel for the General Counsel urges the Administrative Law Judge to consider the 

attached proposed Notice to Employees as part of the remedy in this case. 

Dated at Chicago, Illinois this 26th day of May 2017.

Respectfully submitted,

/s/ Elizabeth S. Cortez
Elizabeth S. Cortez, Attorney
Counsel for the General Counsel
National Labor Relations Board, Region 13
Dirksen Federal Building 
219 S. Dearborn Street, Suite 808 
Chicago, IL 60604
(312)-353-4174
elizabeth.cortez@nlrb.gov
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CERTIFICATE OF SERVICE

I hereby certify that on the 26th of May 2017, I electronically filed the attached Counsel 
for the General Counsel’s Brief to the Administrative Law Judge with the National Labor 
Relations Board’s Division of Judges and served all parties by mailing true copies thereof by 
electronic mail today to the following at the addresses listed below:

Douglas J. Klein, Attorney
JACKSON LEWIS P.C.
666 Third Avenue
New York, NY 10017
Email: kleind@jacksonlewis.com

Gilbert Cornfield, Attorney 
CORNFIELD AND FELDMAN LLP
25 East Washington Street
Suite 1400
Chicago, IL 60602
Email: gcornfield@cornfieldandfeldman.com

Respectfully submitted,

/s/ Elizabeth S. Cortez
Elizabeth S. Cortez
Counsel for the General Counsel
National Labor Relations Board, Region 13
Dirksen Federal Building 
219 S. Dearborn Street, Suite 808 
Chicago, IL 60604
Email: elizabeth.cortez@nlrb.gov
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PROPOSED ORDER

Respondent, DirectSat USA, LLC, LLC, its officers, agents, successors, and assigns 
shall:

1. Cease and desist from

(a) Failing or refusing to bargain collectively and in good faith with the
International Brotherhood of Electrical Workers, Local 21 (the Union) by failing 
to provide the Union with requested information relevant to the Union's ability to 
represent the bargaining unit employees at its Mokena, Illinois facility.

(b) In any like or related manner interfering with, restraining, or coercing 
employees in the exercise of their rights under Section 7 of the National Labor 
Relations Act.

2. Take the following affirmative actions necessary to effectuate the policies of the Act:

(a) Bargain collectively and in good faith with the Union, the exclusive collective-
bargaining representative of the Unit, with regard to requests for information.

(b) Supply the Union with requested information that is necessary for, and 
relevant to, the Union's representation of the employees in the Unit.

(c) Supply the Union with the following information requested on March 18, 2016
and again on May 19, 2016: "full copy of the Home Service Provider Agreement 
between Respondent and DirecTV."

(d) Within 14 days of service by the Region, post at the Mokena, Illinois facility 
copies of the attached notice marked "Appendix." Copies of the notice, on forms
provided by Region 13, after being signed by Respondent's authorized 
representative, shall be posted by the Respondent and maintained for 60
consecutive days in conspicuous places, including all places where notices to 
employees are customarily posted. Respondent will take reasonable steps to 
ensure that the notices are not altered, defaced, or covered by any other material.

(e) Within 21 days after service by the Region, file with the Regional Director a
Sworn certification of a responsible official on a form provided by the Union 
attesting to the steps that Respondent has taken to comply.
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Proposed Notice 

(To be printed and posted on official Board notice form) 

FEDERAL LAW GIVES YOU THE RIGHT TO:

 Form, join, or assist a union;
 Choose a representative to bargain with us on your behalf;
 Act together with other employees for your benefit and protection;
 Choose not to engage in any of these protected activities.

WE WILL NOT fail and refuse to provide your Union, IBEW Local 21, with information that is 
relevant and necessary to its role as your bargaining representative.

WE WILL NOT in any like or related manner interfere with your rights under Section 7 of 
the Act.

WE WILL promptly provide the Union with a full copy of the Home Service Provider 
Agreement between DirectSat and DirectTV that it requested beginning on March 18, 2016, 
and requested again on May 19, 2016.

DIRECTSAT USA, LLC
(Employer)

Dated: By:
(Representative) (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to 
enforce the National Labor Relations Act.  We conduct secret-ballot elections to determine 
whether employees want union representation and we investigate and remedy unfair labor 
practices by employers and unions.  To find out more about your rights under the Act and how to 
file a charge or election petition, you may speak confidentially to any agent with the Board’s 
Regional Office set forth below or you may call the Board's toll-free number 1-866-667-NLRB 
(1-866-667-6572).  Hearing impaired persons may contact the Agency's TTY service at 1-866-
315-NLRB.  You may also obtain information from the Board’s website: www.nlrb.gov.

Dirksen Federal Building
219 South Dearborn Street, Suite 808
Chicago, IL 60604-2027

Telephone:  (312)353-7570
Hours of Operation:  8:30 a.m. to 5 p.m.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE

This notice must remain posted for 60 consecutive days from the date of posting and must not be 
altered, defaced or covered by any other material.  Any questions concerning this notice or 
compliance with its provisions may be directed to the above Regional Office's Compliance 
Officer.
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UNITED STATES OF AMERICA 
BEFORE TIili 

NATIONAL LABOR RELATIONS BOARD 
REGION 13 

DIRECTS AT USA, LLC. 

Respondent 

and Case No. 13-CA-176621 

IBEW, LOCAL 21 

Charging Party 

RESPONDENT'S MOTION TO STRIKE PORTIONS OF 
CHARGING PARTY'S BRIEF TO THE ADMINISTRATIVE LAW JUDGE 

Pursuant to Rule 102.24 of the Board' s Rules and Regulations ("Rules"), 

DirectSat USA, LLC, ("DirectS at" or the "Respondent") hereby moves to strike the following 

p0l1ions of lBEW, Local 2 1's ("Charging Patiy" or the "Union") Brief to the Administrative 

Law Judge (AU) because they are based on matters which are not part of the record' as defined 

in Section 102.4 5(b) ofthe Rules, and, there tore, not part ofthe record hefore the A TJ: 

1. Section entitled "How A Technician's Eamings Are Detennined" beginning on page 5 of 
Charging Party's brief; 

2. Section entitled "The Possible Joinl Employer Slatus of DirectSat and DirecTV" 
beginning on page 7 of Charging Pat1y's brief; and 

3. Copy of the Uni ted States Court of Appeals for the Fomth's Circuit 's decision in Hall v . 
DirecTV, LLC, et aI., No. 15-1857, No. 15-1858 (4th CiT. , 2017). 

In its post-hearing bticf, Charging Party ofters factua l assertions and conclusions 

based on evidence not contained in the stipulated factnal record. Specifically, in suppoti of its 

, Citations to the Joint Stipulation of Facts arc cited as (JSF ~ -->. Exhibits arc cited as (lSF, Ex. -->. 

1 
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argument why the Home Service Provider Agreement ("HSP Agreement") between DirecTV, 

lnc2 and DirectSat is relevant to its representation of the bargaining unit, Charging Parly offers 

arguments about the metrics used by DirecTV to evaluate DirectSat performance. But there is 

nothing in the stipulated facts conceming the metri cs llsed by DirecTV to evaluate DirectSat 

perfOlmance and the relevance of the HSP Agreement or the Union's request for a full copy of it. 

The Complaint does not even allege that Respondent failed to respond to the Union's 

infOlmation request regarding the metrics. Accordingly, those portions of Charging Party's Brief 

to the A T..T conceming metrics used by DirecTV to evaluate DirectSat performance and the HSP 

Agreement must be stricken. 

Charging Patty also claims it became aware of Fair Labor Standards Act (FLSA) 

litigation involving allegations that DirecSat and DirecTV were joint employers, and this served 

as a basis for its belief of a joint employer relationship between the two. Charging Party even 

annexed a copy of one such decision by the U.S. COUlt of Appeals for the Fourth Circuit to its 

brief to the ALJ. 11lis material also must be stricken because there is nothing in the stipulated 

facts about the Union's belief of a joint employer relationship based on federal court FLSA 

litigation, anel the Fomth Circuit decision is not in evidence. Pelmitting Charging Party to offer 

these arguments and evidence which are outside the stipulated factual record So Ordcrcd by thc 

ALl would deprive Respondent of its due process rights. 

1. BACKGROUND RELEVANT TO MOTION TO STRIKE 

This casc was originally scheduled for a hearing before Judge Charles J. Muhl on 

January 9, 2017. On January 4,2017, tbe Action Regional Director for Region 13 postponed tbe 

Z Respondent services and install s satellite television equipment for DirccTV, a satellite television service provider. 
(JSF ~ 7). 
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hearing indefinitely to allow the parties to prepare a stipulated record? Between January 4, 2017 

and April 10,2017, the parties jointly prepared a stipulated factual record and exhi],its. On April 

10,2017, pursuant to Rule 102.35(A)(9), of the Board ' s Rules and Regulations, Counsel for the 

General Counsel, Respondent and the 1 )nion filed a .Toint Motion and Stjpulation of Facts to ALJ 

Muh!. On April 14, 2017, ALJ Muhl issued an Order Granting the Joint Motion, Approving the 

Stipulation of Facts, and Settling Briefing Schedule ("Order")" The Order stated: 

In the motion, the General Counsel, the Respondent, and 
the Charging Party seck to submit an agreed-upon record to 
11le for issuance of a decision, including find ings of fact, 
conclusions of law, and a recommended order. The 
decision would be based upon the stipulation of facts 
and exhibits therein, as well as briefs to be submitted by 
the patties. The parties also stale that they wai ve their right 
to a hearing. 

Having reviewed the proposed record, 1 grant the joint 
motion and approve the stipulation of facts. Briefs may be 
filed with the Division of Judges in Washington, DC, no 
later than May 19, 2017.5 

On May 25, 2017, Charging Party serveu its Brief to the ALJ, which included the 

portions Respondent seeks to strike. On May 26, 2017, Counsel for the General Counsel served 

their Briefs to the ALJ. 

II. ARGUMENT 

The Board has long recognized that where the parties agree to stipulated tacts, 

matters outside the stipulation shall be stricken from pan ies' briefs and only the stipulated 

factual record shall be considered. See,~, Ohio Brass Co., 261 NLRB 137, 137 fn. 1 (19R2) 

("[the post-hearing] brief to the Board set fOlth a nUlllber of alleged facts which were not 

included in the parties' original agreed-upon stipulation ... [and therefore w]e grant the [] 

3 A copy of the Action Regional Director's January 9th Order is attached as Exhibit "A" (emphasis added). 
'A copy of ALl Muhl's April 14,20 17 Order is attached as Exhibit "B." 
5 The deadline to file briefs was later extended until May 26, 20 17. See Exhibit "c." 
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motion [to strike] and consider herein only those facts included in the pm1ies' original stipulation 

of facts . "). Indeed, "LtJo do otherwise would deteat the purpose of having a stipulated record in 

lieu of a hearing and deprive [Respondent] of due process by not allowing r1 the opportunity of 

rebuttal." U.S. Xpress Enter., Inc. , 363 NLRB No. 46 at * 1 R-* 19 (201 'l). 

The Board takes employers ' due process rights seriously. It has not hesitated to 

atlirm administrative law judges' decisions granting motions to strike post-hearing briefs that 

raise new allegations or offer evidence outside the factual record. See, f,g. , K-Mart Corp., 336 

NLRB 455, 45R (2001) (affill11i ng an adm inistrative law judge's decision granting an employer's 

motion to strike a portion of the General Counsels' post-hearing brief because the employer did 

not have a full and fair opportunity to litigate new matters raised for the first time in the General 

Counsel's post-healing brief). See also Utility Workers Union of America, 356 NLRB No. 158 

(2011) (affill11i ng an ALl's decision stl'iking pOltions of post-hearing brief relying all statemenls 

outside the factual record and striking exhibits annexed to the post-hem'ing brief because the 

documents were not introdllced in the proceeding) . 

The stipulated factual record is clem'. The Union requested a full copy of the HSP 

Agreement in cOllnection with two discre!e issues. The firs I un March 18, 2016 was in respunse 

to a proposal by DireetSat regarding the definition of unit work, which made a specific reference 

to services provided by DireclSal lu DirecTV pursuanl lu lhe HSP Agreement. The second was 

on May 19, 2016, when the Union proffered a new rationale for its request for the full HSP 

Agreement lu evaluale lhe degree of "control" by DireeTV over DireetSat. 

To support its argument that the BSI' Agreement is relevant to its representation 

uf lhe bargaining uni l, in its Brief to the ALl, Chm'ging Party offers arguments about the metrics 

used by UirceTV to evaluate UireetSat perfonnanee to support its claim that the IISP Agreement 

4 
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is relevant. See Charging Pat1y's Brief to the AU at 5-7. However, there is nothing in the 

stipulated factual record about the Union's request for the metrics used by DirecTV to evaluate 

DirectSat performance or how they relate to the HSP Agreement (let alone establish its 

relevance). See generally JSI' 'li1 7-33 6 Tn fact, the Complaint does not even allege that 

Respondent failed to respond to the Union's information request regarding the metrics (see 

generally JSI', Ex. 4). Therefore, this material is irrelevant, prejUdicial, falls outside the 

stipulated factual record and should be stricken. 

Also in suppmt of its argument that the HSP Agreement is relevant to its 

representation of the bargaining unit, in its Blief to the ALJ, Charging Patty states that it became 

aware ofFLSA liti gation involving allegations tlmt DirecSat and DirecTV were joint employers, 

and this served as a basis for its belief of a j oint employer relation. See Charging Pm1y's Blief to 

the ALl at 7-9. rhargil1g Party also attaches one such decision issued by the U.S. Cuurt of 

Appeals for the Fourth Circuit, Hall v. DirecTV, LLC, et aI., No. 15-1857, No. 15-1858 (4th Cir., 

2017). Rut there is notlung in the stipulated facts or exhibits thereto regarding the Hall decisiun 

6 Charging Party's Brief to the ALJ confuses the Union:s request for the performance standards LJirecTV utilizes to 
evaluate DirectSett performance with its requests for a fun copy of the HSP Agreement. However, thi s confusion is 
not an excuse for the Union to be pellllitted to introduce extraneous facts and evidence. As fully auufesseu in 
Respondent's Brief to the ALl, on ApriJ 6, 2017, Respondent provided the Union with the current mctrics 
established by DirectSat to measure the performance of DirectSat. (JSF 11 28; JSF Ex. 19); see generally 
Respondent's Brie f to the ALJ <It 12~ 11. The dm.:ument Respondent produced happened to be four pages of the HSP 
Agreement because that is where such mctrics are stated. This portion of the IISP Agreement which Respondent 
produced was not in response to the -Union's repeated request on April 5, 2017 fo r a fully copy of the HSP 
Agreement because the Union was not entitled to a full copy of the HSP Agreement. If the Union believed 
Respondent's response was incomplete, it certainly never advised Respondent. Indeed, Respondent believed Ihe 
Union had the infonnation it needed to bargain because the Union never statcd Rcspondent's April 6, 2017 response 
was inadequate or why. See generally Respondent's Brief to the ALJ at 12-13 . 
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or any other FLSA li tigation for that matter. This line of argument and extraneous evidence 

must be stricken as it fall s outside the stipulated tactual record. 7 

What makes Charging Party's inclusion of factual asseTtions and conclusions 

based on evidence not contained in the stipulated record particularly sUll1ri si ng (or egregious) is 

that neither Charging Party nor Counsel fOT the General Counsel ever even asked Respondent 

during the time the parties prepared the Jo int Stipul ation of Facts whether Respondent would 

agree to include the any of these extraneous facts or append the Fourth Circui t's decision in the 

stipulated record. Charging Pmty's attempt to circumvent the ann's length process ill which the 

parties engaged agreeing to the stipulated recoTd by sneaking additional facts and evidence into 

its Drief to the ALl is, at a minim1l111, a blatant disregard for the legitimacy of the Buard 's 

processes. 

nr. CONCLUSION 

For the foregoing reaSOllS, to preserve Respomlent's d ue process rights, the 

Motion to Strike should be granted in its entirety. 

Respectfully submitted, 

If!:.N LEWTS P.C. 

El~ Sim~ 
Douglas J. Klein 

Dated: June 9, 2017 
New York, New York 

7 Charging Party also argues that Respondent's Defense that the ULP Charge re lating to the Union's November 23, 
2015 request for a full copy of tile H~P Agreement must he rejected. See Charg ing Party's Brief to (he ALl , at 12-
14. This Ilrgument is irrelevant. There are only two in fonnation requests at issue in the Complaint: the March IS, 
2016 information request and the May J 9, 2016 in fOJmation request. (J SF, Ex. 4). The Complaint does not allege a 
violation of the Act with respect to the Union's November 23, 2015 request. In any event, on December 4, 2015, 
Respondent responded to tbe Union's November 23, 2015 illfot1llatioll request providing the three pages tlf the H~P 

Agreement which identitied the services provided by DireetSat to DirecTV pursuant to the HSr Agreement. (JSF,.. 
22; JSF Ex. 13). There is no evidence in the record that the Union ever stated this response was inadequate or why. 
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CERTIFICATE OF SERVICE 

I hereby celtify that on June 9, 2017, I caused a huc and con'cet copy of the forego ing 
RESPONV.I!;NT'S MOTION TO STRTTm PORTIONS OF CHARGING PARTY'S BRIEF 
TO THE ADMINISTRATIVE LAW JUDGE to be served by e-mail and UPS overnight on: 
(l) Charging Party, IBEW, LOCAL 21; and (2) Counsel for the General Counsel of the National 
Labor Relations Board, through counsels of record at the following addresses: 

Gilhe,1 A. Cornfield , Esq. 
Cornfield and Feldman LLP 
25 East Washington Street, Suite 1400 
Chicago, lL 60602-1708 
GCornfield@cornfieldandfeldrnan.com 

Elizabeth Cortez, Esq. 
Counsel for the General Counsel 
National Labor Relations Board, Region 13 
219 S. Dearborn St. , Suite 808 
Chicago, IL 60604 
Elizabeth.COltez@nlrh.gov 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 13 

DIRECTSAT USA, LLC ) 
) 

Respondent ) 
) 

and ) Case No. 13-CA-176621 
) 

IBEW, LOCAL 21 ) 
) 

Charging Party ) 

CHARGING PARTY'S RESPONSE TO RESPONDENT'S MOTION 
TO STRIKE PORTIONS OF CHARGING PARTY'S BRIEF 

IBEW, Local 21, the Charging Party (the "Union"), hereby 

responds to Respondent DirectSat USA, LLC's (the "Employer") Motion 

Tc Strike Portions of the Union's Brief. 

The Employer asserts in its Motion that the following matters 

referenced in the Union's Brief should be stricken because they are 

not based upon the Stipulated Record I"hleh has been submitted by 

the parties and the General Counsel to the Administrative Law Judge 

(ALJ) : 

1. " ... the metrics used by DirecTV to evaluate 

DirectSat performance"; 

2. Whether DirecTV is a joint employer for the purpose 
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of negotiating over the hours, wages and working conditions for 

members of the Union's bargaining unit employed by the Employer. 

The Union disagrees with the Employer's assertions that the 

Union's references to the above cited matters are not reflected in 

the Stipulated Record. The Union references the following 

documents which arc part of the Stipulated Record in support of the 

Union's Response to the Employer's Motion: 

1. Exhibit 12 is a letter from Union Representative 

Dave Webster to Employer representative Lauren Dudley on November 

23, 2015 stating in part on page 1 of the letter: 

~Also referenced in a proposal are 
performance standards utilized by the 
'Employers customer'. We'd like to see the 
standards that DTV is asking you to meet. To 
be clear, not the metrics used by DSat derived 
from the standards set by the Employers 
customer, but the actual standards from DTV 
that DSat uses to form the scorecard metrics." 
(Emphasis in original) 

2. There was no specific response to the Union's information 

request. However, on February 20, 2016 Employer counsel Eric Simon 

wrote to Webster stating in part that: 

~ ... DirectSat only performs the work that 
DirecTV authorizes it to perform .... Bargaining 
unit work has been and will continue to be the 
installation and service of DirecTV systems to 
the extent and degree DirecTV authorizes 

- 2 -
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DirectSat to perform such ;/Ork. While Local 
21 may have an issue with DirecTV's 
subcontracting of such work, it is not 
relevant to our negotiations. H (Exhibit 15). 

3. On March 18, 2016 Webster wrote to Simon, prior to the 

scheduled March 22, 2016 bargaining session, stating, in part: 

-I would also like to request information and 
relevant documents to show how the 
technician's scorecard is determined. Not 
only the metrics, but how the metrics are 
determined and by whom. Technicians have been 
told in the past by ,Teff Jamison that the 
scorecard is decided and controlled by DirecTV 
and I have been told by the company that the 
scorecard is decided and formed internally not 
by DirecTV. 

The union requests a FULL copy of the HSP 
agreement betwccn DirectSat & DirecTV 
particularly because of the reference [i]n the 
New Product Lines proposal. H (Exhibit 16) 

We note that Webster's reference to the New Product Lines proposal 

is to the Employer's proposal in evidence as Exhibit 11 which 

states in part -In the event thc Employer is engaged with respect 

to products or services other than those provided in its Home 

Service Provider agreement with DirecTV, such \wrk shall not be 

deemed bargaining unit work.H 

4. On April 5, 2016 Webst·er again wrote to Simon stating: 

-I would also like to request information and 
relevant documents to show how the 

- 3 -
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technician's scorecard is determined Not only 
the metrics, but how the metrics are 
determined and by whom. Technicians have been 
told in the past by Jeff Jamison that the 
scorecard is decided and controlled by DirecTV 
and I have been told by the company that the 
scorecard is decided and formed internally not 
by DirecTV [ . ] 

The union requests a FULL copy of the ESP 
agreement between DirectSat & DirecTV 
particularly because of the reference [i]n the 
New Product Lines proposal." (Exhibit 18) 

5. On April 6, 2016 Simon sent a redacted copy of " .. . the 

current metrics established by DirecTV to measure the performance 

of DirectSat." (Exhibit 19) 

6. On May 19, 2016 Webster wrote to Simon, stating: "In 

connection with DirectSat negotiations I renew my request for a 

FULL copy of the HSP agreement between DirectSat and DirecTV/AT&T 

in addition to all current agreements with sub contractors, to 

evaluate the extent of control of DirectSat by DirecTV /AT&T." 

(Exhibit 20) 

7. On May 19, 2016 Simon responded to Webster, sLaLing: "We 

have already provided you with all relevant information regarding 

this request. We see no reason to supplement our response." 

(Exhibit 21) 

8. On May 23, 2016 Simon wrote a more detailed response to 

Webster, reviewing Webster repeated requests for a "FULL copy of 

the HSP agreement" and referencing Webster's May 19, 2016 statement 

- 4 -
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that the request was in order "to evaluate the extent of control of 

DirectSat by DirecTV/AT&T." Simon then repeated the Employer's 

position that the Union's request for the HSP agreement " ... is 

irrelevant to negotiations between DirectSat and Local 21 regarding 

terms and conditions of employment of DirectSat employees." Simon 

then expresses the Employer's position that DirecTV/AT&T has no 

control nor interesL " ... over the wages paid to DirectSat employees 

or the metrics used to evaluate the performance of unit employees." 

(Exhibit 22) 

CONCLUSION 

The issue before the ALJ is whether the Union is entitled to 

a full copy of the agreement between the Employer and DirecTV /AT&T. 

The General Counsel, by the subject unfair labor practice 

Complaint, is not seeking a determination by the ALJ of whether the 

agreement establishes standards for determining the wages and 

performances of members of the Union's bargaining unit and/or 

whether DirecTV/AT&T is a "joint employer" as defined by NLRB 

precedents. The issue is whether the Complaint and the Stipulated 

Record before the ALJ justifies the Union's right to an unredacted 

copy of the agreement in order for the Union, as the bargaining 

representative, to independently assess the extent of control over 

the ~tandards used Lo determine the wages of the technicians in the 

- 5 -
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Union's bargaining unit. In that regard, the Union stresses again 

that t.he technicians are paid on a "piece rate U basis, based 

presumably upon the quantity, quality and inefficiency of the 

assignments to each technician and not on an hourly wage or salary. 

The Court of Appeals decision which was attached to the 

Union's Brief to the ALJ Vias not intended to persuade the ALJ that 

DirecTV/AT&T is a joint employer within the meaning of the NLRA, 

but only to demonstrate that the Union's interest in independently 

determining the extent of control by DirecTV/AT&T over the Union's 

bargaining unit is of valid concern. The decision of the Court of 

Appeals is subject to "judicial notice" as any other reported 

administrative or court decision which may be relied upon by the 

parties. 

The Union submits therefore that the Employer's Motion To 

Strike Portions of the Union's Brief should be denied. 

June 15, 2017 

25 East Washington Street 
Suite 1400 
Chicago, 1L 60602-1803 
Phone: (312) 236-7800 
Fax: (312) 236-6686 

Respectfully submitted, 

CORNFIELD AND FELDMAN LLP 

Attorneys for Charging Party 

- 6 -
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STATE OF ILLINOIS 
SS 

COUNTY OF COO K 

AFFIDAVIT OF SERVICE 

SHARON A . FARMER, being fi r st d uly sworn upon oath , deposes 

a nd states that she served the foregoing CHARGING PARTY'S RESPONSE 

TO RESPONDENT'S MOTION TO STRIKE PORTIONS OF CHARGING PARTY'S BRIEF 

by electronically filing same wi th the National Labor Relations 

Board's Division of Judges and by emai l ing a nd mailing a t r ue and 

accurate copy of same to t he following , with proper pos t age 

prepaid, on the 15w day of June , 2017: 

Elizabeth S. Cortez, Counsel 
For t he Gen eral Couns e l 

NLRB Region 13 
Dirksen Federal Bldg. 
21 9 South Dearborn St reet 
Suite 000 
Chicago , I L 60604 
Email: elizabeth.cortez@nlrb.gov 

Subscribed and sworn t o before 

me this 15th day of June , 2017. 

Notary Public 

a:FlCW. SEAl. 
IlEVEFVFE 

NOTMY .... ,lIe . STATE ~ IllINOIS 
lit COMIaSSION £lIPIRES:0aJ2511~ 

Eric P . Simon, Esq. 
Douglas J. Kle i n, Es q. 
JACKSON LEWIS P.C . 
666 Third Ave nue 
New Yo r k, NY 10017 
Email: kleind@iac kson lew is.com 
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UNITED STATES OF AMERICA 
BEFORE THE 

NATIONAL LABOR RELATIONS BOARD 
REGION 13 

---------------------------------------------------------------: 
DIRECTSAT USA, LLC. 

Respondent 

and Case No. 13-CA-176621 

IBEW, LOCAL 21 

Charging Party 
---------------------------------------------------------------: 

RESPONDENT'S REPLY IN FURTHER SUPPORT OF ITS MOTION TO STRIKE 
PORTIONS OF CHARGING PARTY'S BRIEF TO THE A 

ADMINISTRATIVE LAW JUDGE 

Pursuant to Rule 102.24 of the Board's Rules and Regulations ("Rules"), 

DirectSat USA, LLC, ("DirectSat" or the "Respondent") submits this Reply in Further Support 

of its Motion to Strike ("MTS") three portions of IBEW, Local 21's ("Charging Patiy" or the 

"Union") Brief to the Administrative Law Judge (ALJ).! Respondent's MTS established that 

extraneous facts and evidence concerning metrics used by DirecTV to measure DirectSat 

performance and FLSA litigation involving DirectSat submitted by Charging Party in its Brief to 

the ALJ must be stricken because they are based on matters which are not part of the record 

before the ALJ as defined in Section 102.4S(b) of the Rules. Charging Party's Opposition to 

I The three portions which should be strickcn arc: 

L Section entitled HHow A Technician's Earnings Are Determined" beginning on page 5 of Charging Party's 
brief 

2. Section entitled "The Possible Joint Employer Status of DirectSat and DirecTY" beginning on page 7 of 
Charging Party's brief; and 

3. Copy of the United States Court of Appeals for the Fourth's Circuit's decision in Hall v. DirecTY, LLC, et 
aI., No, 15-1857, No, 15-1858 (4th Cir., 2017). 

1 
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UNITED STATES OF AMERICA 
BEFORE THE 

NATIONAL LABOR RELATIONS BOARD 
llliGION13 

DIRECTSAT USA, LLC. 

Respondent 

and Case No. 13-CA-176621 

IBEW, LOCAL 21 

Charging Party 

RESPONDENT'S REPLY IN FURTHER SUPPORT OF ITS MOTION TO STRIKE 
PORTIONS OF CHARGING PARTY'S BRIEF TO THE A 

ADMINISTRATIVE LAW JUDGE 

Pursuant to Rule 102.24 of the Board's Rules and Regulations ("Rules"), 

DirectSat USA, LLC, ("DirectS at" or the "Respondent") submits this Reply in Further Support 

of its Motion to Strike ("MTS") three portions of IBEW, Local 21's ("Charging Party" or the 

"Union") Brief to the Administrative Law Judge (ALJ). J Respondent's MTS established that 

extraneous facts and evidence concerning metrics used by DirecTV to measure DirectSat 

performance and FLSA litigation involving DirectSat submitted by Charging Party in its Drief to 

the ALJ must be stricken because they are based on matters which are not part of the record 

before the ALJ as defined in Section I02.45(b) of the Rules. Charging Party's Opposition to 

I The lhree portions which should be stricken are: 

l. Section entitled "How A Technician's Earnings Are Determined" heginnillg on page 5 of Charging P1:Irly's 
brief 

2. Section entitled "The Possible Joint Employer Status of DirectSat and DirecTV" beginning on page 7 of 
Charging Patty's brief; and 

3. Copy of the United States Court of Appeals for the Fourth's Circuit's decision in H_~1Ly"_.P_iL<;;~.T~L,---LLC, et 
aI., No. 15·1gS7,No. lS-1858 (4thCir.,2U17). 

1 
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Respondent's Motion To Strike Portions of Charging Pal1y's Brief to the AU ("Opposition") 

concedes that the Complaint docs not allege Respondent failed to respond to the Union's 

information request regarding the metrics, and does not offer any has is why it is appropriate for 

the ALl to consider arguments and facts about the metrics or their alleged connection to the HSP 

Agreement, In its Opposition, Charging Pm1y also concedes that extraneous facts and evidence 

ahout FLSA litigation involving DirectSat are not part of the stipulated record, Accordingly, the 

portions of Charging Party's Brief to the AU conceming metrics uscd by DirecTV to evaluate 

DirectSat performance and the HSP Agreement and FLSA litigation must be stricken, 

I. ARGUMENT 

A. THERE IS NO BASIS TO CO"lSIDER FACTS AND ARGUMENTS 
CONCERNING METRICS USED BY DIRECTV TO EVALUATE 
DIRECTSAT PERFORMANCE 

In its Opposition, Charging Party does not off any basis why it should be 

pemlitted to offer facts and arguments about the Union's request for the metrics used by 

DirecTV to evaluate DirectSa! perfonnance or how they relate to the HSP Agrecment (let alone 

establish its relevance), See MTS at 5, Indeed, Charging Party cannot refute, based 011 the 

stipulated record, that the Union requested a full copy of the HSP Agreement in cOlll1ection with 

two discrete issucs-the definition of unit work and the degree of "control" by DirecTV over 

DirectSa!. Charging Party apparently continues to confuse the Union's request for the 

perfOlmance standards DirecTV ulilizes to evaluate Di I'ect<;at performance with its reqnests for a 

full copy of the HSP Agreement. But this confusion is not an excuse for the Union to be 

permitted to introduce extraneous facts and evidence, See generally YlTS at 5 n,6, 

2 
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B. CHARGING PARTY CONCEDES THAT ITS LINE OF ARGUMENT AND 
EXTRINSIC EVIDENCE CONCERNING FLSA LITIGATION INVOLVL~G 
RESPONDENT MUST BE STRICKEN 

In its MTS, Respondent establishcd why, as a mattcr of law, it was inappropriate 

for Charging Party to include arguments and extrinsic evidence in its Brief to the ALI about 

becoming aware of FLSA litigation involving joint employer allegations against DirectSa! and 

DirecTV because this line of argument and extraneous evidence fall outside the stipulated record. 

Scc MTS at 3-6. In its Opposition, Charging Pmty does not offer any legal basis wby tbese 

portions of its Rrief to the ALI should be considered in deciding the undcrlying Cbargc? 

Accordingly, all arguments and extrinsic evidence aboul FLSA litigation involving DirectSat 

must be stricken. 

II. CONCLUSION 

For the reasons set forth in Respondent's MTS and above, to preserve 

Respondent's due process rights, the MTS should be granted in its entirety. 

Dated: June 22, 2017 
New York, New York 

Respectfully submitted, 

JACKSON LEWIS P.C. 

/s/ Douglas .J. Klein 

Eric P. Simon 
Douglas J. Klein 

2 In its Opposition, Charging .Party states that it attached the Fourth Circuit decision not «to persuade the ALJ that 
DirecTV/AT&T is a joint crnpluyt;r within the meaning of the NLRA., but only to demonstrate that the Union's 
interest in independently determining the extent of conb'ol by DirecTV/AT&T over the Luion's bargaining unit is a 
valid concem." See Charging Party's Opposition at 6. Charging Party misses the point. Charging Party's stated 
intentions for including a line of argument and extraneous evidcnce arc hTclcvant. Thc muterial must be stricken 
because it falls outside the stipulated record. 

3 
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CERTIFICATE OF SERVICE 

I hereby celt.ify that on .Tune 22,2017, T caused a tme and coneet eopy of the foregoing 
RESPONDENT'S REPLY IN FURTHER SUPPORT OF ITS MOTTON TO STRIKE 
PORTIONS OF CHARGING PARTY'S BRIEF TO THE ADMIKISTRATIVE LAW 
JUDGE to be served bye-mail and UPS overnight on: (1) Charging Party, IBEW, LOCAL 21; 
and (2) Counsel for the General Counsel of the National Labor Relations Board, through 
counsels of record at the following addresses: 

Gilbert A. Cornfield, Esq. 
Cornfield and Feldman LLP 
25 Easl Washington Street, Suite 1400 
Chicago, IL 60602-1708 
GCornfield@cornfieldandfeldman.com 

Elizabeth Cortez, Esq. 
Counsel for the General Counsel 
National Labor Relations Board, Region 13 
219 S. Dearborn St., Suite 808 
Chicago, IL 60604 
Elizabelh.Corlez@nlrb.gov 

, 
<...1 

Denise Timko 

4814-2908-4746, v. 1 

4 
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South Holland, IL

UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

DIVISION OF JUDGES

DIRECTSAT USA, LLC

and Case 13–CA–176621

INTERNATIONAL BROTHERHOOD 

OF ELECTRICAL WORKERS, 

LOCAL UNION 21, AFL–CIO

Elizabeth S. Cortez, Esq., for the 

General Counsel.

Eric P. Simon, Esq. and Douglas J. Klein, Esq., 

(Jackson Lewis P.C.), of New York, 

New York, for the Respondent.

Gilbert Cornfield, Esq. (Cornfield and Feldman

LLP), of Chicago, Illinois, for the 

Charging Party.

DECISION

CHARLES J. MUHL, Administrative Law Judge.  The General Counsel’s complaint in this 

case alleges that DirectSat USA, LLC (the Respondent) unlawfully refused to provide 

information to Local Union 21 of the International Brotherhood of Electrical Workers, AFL–CIO 

(the Union).  That Union represents the Respondent’s installation and service technicians, who 

perform work for DirecTV, Inc. under a subcontract.  The information at issue is a full and

unredacted copy of the Respondent’s contract—the “Home Service Provider” agreement—with 

DirecTV.  The situation arose in the context of negotiations for a first contract covering the 

Respondent’s technicians.    

On April 10, 2017, the parties filed a joint motion and stipulation of facts requesting that 

the case be decided without a hearing and based on the stipulated record.  On April 14, 2017, I 

granted the motion and approved the stipulation of facts via written order.  Thereafter, the 

JA201
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parties filed briefs on May 26, 2017.  Based upon those briefs and the entire stipulated record, I 

find that the Respondent violated the Act as alleged in the complaint.1

FINDINGS OF FACT

5
I. JURISDICTION

The Respondent is engaged in the installation and service of satellite television 

equipment for DirecTV, from its facility in South Holland, Illinois.  In conducting its business 

operations during the past 12 months, the Respondent has performed services in excess of 10
$50,000 in States other than the State of Illinois.  Accordingly, I find that, at all material times, 

the Respondent has been an employer engaged in commerce within the meaning of Section 2(2), 

(6), and (7) of the Act, as the Respondent admits in its answer to the complaint.  I also find, and 

the Respondent admits, that the Union is a labor organization within the meaning of Section 

2(5) of the Act.2  15

II.  ALLEGED UNFAIR LABOR PRACTICES

On February 11, 2014, the Union was certified as the exclusive collective-bargaining 

representative of the Respondent’s technicians, pursuant to Section 9(a) of the Act.3  The 20
Respondent and the Union began negotiations for a first contract on September 4, 2014.  Eric 

Simon, an attorney, represented the Respondent in these negotiations.4   

One of the matters the parties addressed in bargaining was whether new products or 

services offered by the Respondent would be deemed bargaining unit work.  On various dates 25
from November 12, 2014 through September 16, 2015, the Respondent and the Union exchanged 

written proposals on this topic.  The Respondent proposed that such work would be outside the

unit.  However, at its sole discretion, the Company could assign the new work to unit 

employees, set their wage rates, and later remove the work without any challenge through the 

                                               
1 On May 20, 2016, the Union initiated this case by filing the original unfair labor practice charge 

against the Respondent.  Region 13 of the National Labor Relations Board (the Board) docketed the 

charge as Case 13–CA–176621.  On June 13, 2016, the Union filed a first amended charge and, on 

September 14, 2016, the Union filed a second amended charge.  On September 23, 2016, the General 

Counsel issued a complaint, alleging that the Respondent violated Section 8(a)(5) of the National Labor 

Relations Act (the Act).  On October 5, 2016, the Respondent filed a timely answer to the complaint.  

Therein, it asserted an affirmative defense, based upon Section 10(b) of the Act.     
2 Stipulation of facts, pars. 7–10.
3 The full description of this appropriate unit (the Unit) is:

All full-time and regular part-time Installation/Service Technicians 

employed by the Employer at its facility located at 9951 W 190th St., 

Mokena, Illinois, 60448, but excluding all other employees, confidential 

employees, guards, and supervisors as defined in the Act.

The Respondent relocated the Mokena facility to South Holland in or around May 2015.
4 The parties agree that, in that capacity, Simon was a Sec. 2(13) agent of the Respondent.
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grievance and arbitration procedure.  The Union, in turn, proposed having this work assigned 

to bargaining unit employees.  It also sought to retain the right to negotiate the terms and 

conditions of employment related to this work.  Finally, the Union proposed that it be able to 

submit any disagreements over the new work to the grievance procedure.5

5
The material events regarding the Union’s information request at issue in this case took 

place from November 2015 to May 2016.  First, on November 4, 2015, the Respondent submitted 

a revised proposal on new product lines.6  The first sentence of that proposal stated:  “In the 

event the Employer is engaged with respect to products or services other than those provided 

pursuant to its Home Service Provider agreement with DirecTV, . . . .such work shall not be 10
deemed bargaining unit work.”  (Emphasis in the original.)  

Then on November 23, 2015, Dave Webster, a business representative for the Union, sent 

an email to Lauren Dudley, the Respondent’s human resources director.7  Webster stated in 

relevant part:  “[O]ne of the company proposals references the HSP agreement with DTV.  We’d 15
like a copy of the agreement referenced in the proposal.”  Dudley responded via email dated 

December 4, 2015.8  As to the Home Service Provider (HSP) agreement with DirecTV, Dudley 

stated:  “See attached, relevant to scope of work.”  She provided a portion of the agreement, 

with redactions.  In the “Recitals,” the unredacted provisions described the businesses of 

DirecTV and the Respondent. Then the “Agreement” section included an “Appointment of 20
Contractor” provision, which stated:

Authority.  DIRECTV hereby engages [the Respondent] to provide 

services in the installation and maintenance of DIRECTV System 

Hardware (the “Services,” or “Fulfillment Services” when 25
referring specifically to initial customer installation services only) 

as defined herein and as identified in Exhibit 1.a.i. attached hereto 

for DIRECTV customers located in areas specified in Exhibit 

I.a.ii.. attached hereto. . . .(Emphasis in the original.)

30
Dudley also provided the two exhibits referenced in this provision.  The first gave a description 

of the work tasks the Respondent would perform for DirecTV under the agreement.  The second 

contained a list of cities in which the Respondent would perform the work.

On February 16, 20169, Webster sent an email to Simon, which stated:35

I have heard that AT&T has extended the DirecTV contract with 

DirectSat for another 3 years.  With AT&T & DirectSat both 

                                               
5 Stipulation of facts, pars. 16–19; Jt. Exhs. 7–10.
6 Stipulation of facts, par. 20; Jt. Exh. 11.
7 Stipulation of facts, par. 21; Jt. Exh. 12.
8 Stipulation of facts, par. 22; Jt. Exh. 13.
9 All dates hereinafter are in 2016, unless otherwise specified.
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installing the DirecTV Dish we need to understand the 

relationship between AT&T & DirectSat and the shared work.  

Please send a copy of the current agreement between DirectSat & 

AT&T/DTV for use in bargaining.10

5
  Simon responded via email dated February 20.11  Simon stated therein:

We have no idea what you have heard or whom you have heard it 

from, but your "information" is erroneous. DirectSat has entered 

into no new agreements with AT&T. In early 2015, DirecTV 10
extended its contract with DirectSat through 2018, but there has 

been nothing further.

As to the substance of your request, you seem to assert is relevant

(sic) because you believe DirecTV (I assume you refer to AT&T 15
because of the recent acquisition of DirecTV by AT&T) and 

DirectSat have "shared" work. Again, you are mistaken. There is 

no "shared" work. As far as DirectSat is concerned, all of the work 

is DirecTV's. DirecTV currently has, and always has had, the right 

to contract as much or as little or none of its satellite TV system 20
installation and service work to DirectSat as it, in its sole 

discretion, may decide. DirectSat only performs the work that 

DirecTV authorizes it to perform. DirectSat has never had an 

exclusive right to install/service DirecTV systems. Just as DirecTV 

had the ability to decide to whom it would contract with or if it 25
would contract out installation/service work at all prior to the 

AT&T-DirecTV merger, DirecTV (even as a subsidiary of AT&T) 

continues to determine what and how much work to contract out. 

This is not an issue DirectSat has any control over or ever had any

control over, and as such is not a mandatory subject of bargaining. 30
Bargaining unit work has been and will continue to be the 

installation and service of DirecTV systems to the extent and 

degree DirecTV authorizes DirectSat to perform such work. While 

Local 21 may have an issue with DirecTV's subcontracting of such

work, it is not relevant to our negotiations.      35

On March 18, Webster resent the original information request to Simon, asking for a full 

copy of the HSP agreement.12  Once again, Webster noted the reference to the agreement in the 

Respondent’s new product lines proposal.  At a bargaining session on March 22, Simon 

                                               
10 Stipulation of facts, par. 23; Jt. Exh. 14.  AT&T acquired DirecTV on or about July 24, 2015.
11 Stipulation of facts, par. 24; Jt. Exh. 15.
12 Stipulation of facts, par. 25; Jt. Exh. 16.  In this communication, Webster also requested 

information concerning “how the technician’s scorecard is determined.  Not only the metrics, but how the
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acknowledged the Union’s renewed information request.  Simon stated that the Respondent 

already provided the Union with the relevant portions of the HSP agreement. The Union also 

submitted a revised proposal regarding new product lines.  That proposal retained the 

Respondent’s earlier language referencing the HSP agreement, except that the new work was 

deemed bargaining unit work.  5

On April 5, the Union again reiterated its request for a full copy of the HSP agreement, 

based upon the Respondent referencing the agreement in its new product lines proposal.13      

On May 19, Webster sent the following email to Simon:10

In connection with DirectSat negotiations I renew my request for a 

FULL copy of the HSP agreement between DirectSat and 

DirecTV/AT&T in addition to all current agreements with sub

contractors, to evaluate the extent of control of DirectSat by 15
DirecTV/AT&T.14

Simon responded via email the same day.15  He said:  “We have already provided you with all 

relevant information regarding this request.  We see no reason to supplement our response.”  

20
The Union filed the original unfair labor practice charge in this case on May 20.  Then   

on May 22, Simon sent a letter16 to Webster to “further explicate DirectSat’s rational (sic) for 

declining to provide a complete copy of the HSP Agreement. . . .”  Simon stated in relevant part:

The request for the full copy of the HSP agreement to evaluate 25
DirecTV's control over DirectSat is irrelevant to negotiations 

between DirectSat and Local 21 regarding terms and conditions of 

employment of DirectSat employees.  The "extent of control" of 

DirecTV over DirectSat has no bearing on negotiations over 

wages, hours, or other terms and conditions of employment which 30
are exclusively controlled by DirectSat.  As previously explained 

                                                                                                                                                      

metrics are determined and by whom.”  On April 6, Simon responded with a different, redacted portion 

of the HSP agreement.  (Stipulation of facts, par. 28; Jt. Exh. 19.)  This portion listed the categories of 

performance standards DirecTV set for the Respondent, as well as the definition of each category.  The 

General Counsel does not allege or argue that the Respondent’s conduct as to this Union request for 

information was unlawful.
13 Stipulation of facts, par. 27; Jt. Exh. 18.
14 The General Counsel’s complaint only alleges and relies upon the Union’s requests for the full 

HSP agreement dated March 16 and May 19.  It does not include the Union’s requests dated November 

23, 2015, February 16, and April 5.
15 Stipulation of facts, par. 30; Jt. Exh. 21.
16 Stipulation of facts, par. 31; Jt. Exh. 22.
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to you at the table, DirecTV does not, and has no control over the 

wages paid to DirectSat employees or the metrics used to evaluate 

the performance of unit employees. These decisions are vested 

exclusively in DirectSat.  For the last 2+ years since Local 21 was 

certified as the representative of employees of DirectSat's Chicago 5
South (now South Holland location), DirectSat has bargained in 

good faith over the wages, hours and other terms and conditions

of employment of unit employees.  DirecTV has no role in these 

negotiations.  DirectSat has never asserted that it cannot agree to a 

proposal on any issue because DirecTV might disapprove.  Nor is 10
the ability of DirectSat to enter into a collective bargaining 

agreement with Local 21 subject to approval by DirecTV.

DirectSat has provided Local 21 with those portions of its contract 

with DirecTV which may have some relevance to our negotiations 15
- the scope of work covered by the HSP agreement and the metrics 

used by DirecTV to evaluate the performance of DirectSat under 

the HSP agreement.  (DirectSat did not object to providing this 

information on the basis that while DirectSat has full authority to 

set performance metrics for unit technicians, DirectSat has stated 20
that the metrics established by DirecTV to evaluate DirectSat help 

inform DirectSat in establishing performance metrics for 

technicians.)

For all the foregoing reasons, the Union's request for the full HSP 25
contract is not relevant to any issue in negotiations and DirectSat 

declines to provide it.

ANALYSIS

30

The General Counsel’s complaint alleges that the Respondent violated Section 8(a)(5) by 

refusing to provide the Union with a full, unredacted copy of its HSP Agreement with DirecTV.  

The only issue in dispute is the relevance of the agreement to the Union’s duties as the 

bargaining representative of the Respondent’s technicians.17

                                               
17 In its answer to the complaint, the Respondent asserted a 10(b) defense.  It makes no argument 

in this regard in its brief.  In any event, the facts do not support this defense.  The Union’s first request for 

the HSP agreement occurred on November 23, 2015.  The Respondent provided its partial response on 

December 4, 2015.  The Union again requested the full agreement on February 16.  The Respondent’s first 

refusal to provide the full agreement occurred on February 20.  Thus, the 10(b) period began to run as of 

February 20, when the Respondent clearly and unequivocally denied the Union’s request for the full 

agreement.  Quality Building Contractors, Inc., 342 NLRB 429, 431 (2004).  The Union filed its initial unfair 

labor practice charge on May 20 and it was served on the Respondent on that same date.  (Stipulation of 

facts, par.1.)  Thus, the charge filing occurred well within the required 6-month period from when the 

alleged unfair labor practice occurred.  
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I. LEGAL STANDARD

An employer has a statutory obligation to provide to a union that represents its 

employees, on request, information that is relevant and necessary to the union’s performance of 

its duties as the exclusive collective-bargaining representative.  Piggly Wiggly Midwest, LLC, 357 5
NLRB 2344, 2355 (2012); NLRB v. Acme Industrial Co., 385 U.S. 432, 435–436 (1967); NLRB v. Truitt 

Mfg. Co., 351 U.S. 149, 152 (1956).  When the union's request deals with information pertaining 

to employees in the unit that goes to the core of the employer-employee relationship, the 

information is “presumptively relevant.”  National Broadcasting Co., Inc., 318 NLRB 1166, 1169 

(1995), citing to Shell Development Co. v. NLRB, 441 F.2d 880 (9th Cir. 1971).  However, an 10
employer’s contracts with customers are not presumptively relevant.  F.A. Bartlett Tree Expert 

Co., Inc., 316 NRLB 1312, 1313 (1995).  Thus, the Union here must establish the relevance of the 

information.  Sheraton Hartford Hotel, 289 NLRB 463, 463–464 (1988).  To demonstrate relevancy, 

a liberal, discovery-type standard applies and the union’s initial showing is not a burdensome 

or overwhelming one.  NLRB v. Acme Industrial Co., 385 U.S. at 437; The New York Times Co., 270 15
NLRB 1267, 1275 (1984).  Nonetheless, where the request is for information with respect to 

matters outside the unit, the standard is somewhat narrower and relevance is required to be 

somewhat more precise.  Island Creek Coal Co., 292 NLRB 480, 487 (1989), citing to Ohio Power 

Co., 216 NLRB 987, 991 (1975).       

20

II. DID THE UNION HAVE AN OBJECTIVE, FACTUAL BASIS TO SUSPECT 

THE RESPONDENT AND DIRECTV WERE JOINT EMPLOYERS?

To demonstrate relevance, the General Counsel first argues that the Union needed to 

determine if DirecTV and the Respondent were joint employers for purposes of collective 25
bargaining.18  Information concerning the existence of a joint employer relationship also is not 

presumptively relevant and a union has the burden of demonstrating its relevancy.  Connecticut 

Yankee Atomic Power Co., 317 NLRB 1266, 1267 (1995); Knappton Maritime Corp., 292 NLRB 236, 

239 (1988). A union cannot meet its burden based on a mere suspicion that a joint employer 

relationship exists.  It must have an objective, factual basis for so believing.  Kranz Heating & 30
Cooling, 328 NLRB 401, 402–403 (1999). However, a union is not obligated to disclose those facts 

to the employer at the time of the information request.  Baldwin Shop ‘N Save, 314 NLRB 114, 121 

(1994).  It is sufficient if the General Counsel demonstrates at the hearing that the union had, at 

the relevant time, a reasonable belief.19 Cannelton Industries, Inc., 339 NLRB 996, 997 (2003).  

  35

                                               
18 In Browning-Ferris Industries of California, Inc., 362 NLRB No. 186 (2015), the Board instituted a 

revised standard for determining joint employer status.  Under that standard, two or more entities are 

joint employers if they share or codetermine those matters governing the essential terms and conditions 

of employment.  Possessing authority over those terms is sufficient to establish joint employer status.  

Such terms include the direction of the work force, dictating the number of workers to be supplied, and 

determining the manner and method of work performance.
19 Of course, in this case, no hearing occurred.  Accordingly, the objective facts relied upon by the 

Union either must have been disclosed at the time of the requests or included in the stipulation of facts.    
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Both Connecticut Yankee Atomic Power and Kranz Heating & Cooling, supra, involved 

situations where unions demonstrated a reasonable belief that two entities were joint 

employers.  In Connecticut Yankee, the union investigated the working conditions of 

subcontracted employees at a plant where it represented permanent employees.  The union 

obtained facts indicating the employer with whom it had the collective-bargaining relationship 5
played a role in the hiring, work scheduling, and supervision of the subcontracted employees.

In addition, a union representative became aware of prior Board cases where similar claims of 

joint employer status were made.  In Kranz Heating, the union discovered a variety of objective 

facts suggesting joint employer status.  The union there represented employees in a business 

that allegedly closed.  Following the closure, the union determined that a newly formed 10
company was operating the same or similar business from the same location.  The new 

company also was using the same equipment and telephone number.  In these cases, the unions 

formed a reasonable belief of joint employer status based upon their collection of objective facts, 

before making their information requests.  See also Piggly Wiggly Midwest, 357 NLRB at 2357–

2358; Knappton Maritime Corp., 292 NLRB at 239; Cannelton Industries, Inc., 339 NLRB at 997.  15

In contrast in this case, the stipulated facts do not establish the Union had an objective 

basis for believing the Respondent and DirecTV were joint employers, at the time it made the 

information requests.  Prior to its March 16th request, the Union only knew that DirecTV and 

the Respondent had a contractual relationship, under which the Respondent provided 20
installation and maintenance services to DirecTV.  The mere existence of a service contract 

between two companies is not a sufficient basis to reasonably believe they might be joint 

employers.  If it were, then every agreement between an employer and a subcontractor would 

be deemed relevant to the question of joint employer status, based upon nothing more than the 

contract’s existence.  The Union also knew that both DirecTV and the Respondent installed and 25
serviced DirecTV equipment.  But the fact that both companies performed the work, standing 

alone, is not an objective basis for concluding DirecTV possessed control over how the 

Respondent did so.  When the Union made its May 19th request, the only new information it 

had obtained were DirecTV’s performance standards for DirectSat contained in the HSP 

agreement.  However, nothing therein suggested DirecTV had any control over how the 30
Respondent went about meeting those standards.  Finally, the stipulated record contains no 

additional, contemporaneous facts relied upon by the Union for believing a joint employer 

relationship existed.  Taken together, these minimal facts fall into the category of mere 

suspicion.  The Union needed more here.20

35

                                               
20 Although Webster also stated the Union needed the HSP agreement “for use in bargaining” 

and “in connection with DirectSat negotiations,” such statements are too general and conclusory to 

establish relevance.  F.A. Bartlett Tree Expert Co., 316 NLRB at 1313; Island Creek Coal Co., 292 NLRB at 490 

fn. 19.  
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III. DID THE UNION NEED THE REQUESTED INFORMATION TO

VERIFY CLAIMS MADE BY THE RESPONDENT?

The General Counsel also contends the Union was entitled to the full HSP agreement to 

verify the accuracy of claims made by the Respondent concerning the relationship between the 5
two entities.  Relevance can be established in this fashion.  Caldwell Manufacturing Co., 346 NLRB 

1159, 1160 (2006) (relevance established where employer made specific factual assertions in 

bargaining concerning need to improve competitiveness and, thereafter, union requested cost 

and productivity information in part to evaluate the accuracy of the claims); Shoppers Food 

Warehouse Corp., 315 NLRB 258, 259 (1994) (union was not required to accept at face value an 10
employer’s assertion that two entities were separate operations).  The U.S. Supreme Court itself 

stated in Truitt Mfg. Co. that if “an argument is important enough to present in the give and take 

of bargaining, it is important enough to require some sort of proof of its accuracy.”  351 U.S. at 

152–153.

15
In this case, the stipulated facts likewise fail to establish that the Respondent claimed it 

and DirecTV were not joint employers.  Prior to the Union’s information requests, the only 

conceivable assertions Simon made in this regard were in his February 20 letter.  Simon said 

there was no “shared work” between the companies.  He also stated repeatedly that DirecTV 

had the exclusive right to contract out all or none of its work to the Respondent.  In evaluating 20
joint employer status, the Board looks to whether the employers share control over terms and 

conditions of employment, not whether they share work.  Browning-Ferris, supra.  Those terms 

and conditions include determining the manner and method of employees’ work performance, 

not the amount of work one employer subcontracts to another.  The General Counsel has 

overstated the significance of Simon’s statements.  See F.A. Bartlett Tree Expert Co., 316 NLRB at 25
1313.  The closest Simon came to putting joint employer status at issue was in his May 22 letter 

to the Union, after the Union filed its unfair labor practice charge.  Therein, Simon stated 

DirecTV had no control over the wages paid to DirectSat employees or the metrics used to 

evaluate the performance of unit employees.  Simon also stated that DirecTV had no role in the 

negotiations and could not require that the Respondent seek its approval to enter into a 30
collective bargaining agreement.  However, these statements all came after the Union submitted 

its information requests for the full HSP agreement.  Thus, those requests could not test the 

accuracy of claims that had not yet been made.  In sum, the Respondent never denied that it and 

DirecTV were joint employers.  It also did not deny any of the specific factors used to evaluate 

joint employer status.  Therefore, the Union cannot establish the relevance of the full, 35
unredacted HSP agreement on this basis either.

However, the Union is entitled to verify the Respondent’s repeated claim that it 

furnished all the relevant portions of the HSP agreement on the scope-of-unit-work issue.  First, 

no question exists, and the Respondent concedes, that information in the HSP agreement on the 40
scope of unit work is relevant to the Union’s representational functions.21  This conclusion is 

supported by the stipulated facts.  The dispute over the HSP agreement only arose because the 

                                               
21 R.. Br., p. 10, fn. 5.
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Respondent itself included a reference to the agreement in its November 23, 2015 scope-of-unit-

work bargaining proposal.  The Respondent thereby put into play what services it furnished to 

DirecTV pursuant to the agreement.  The Company was seeking in bargaining to classify any 

work performed outside of the agreement as nonbargaining unit work.  The Union certainly is 

entitled to know the universe of bargaining unit work as defined in the agreement, in 5
evaluating the Respondent’s proposal.  Moreover, the Respondent repeatedly told the Union it

had provided all relevant parts of the HSP agreement in this regard. In its initial, three-page 

response dated December 4, 2015, the Respondent provided only a portion of the agreement it 

alone deemed “relevant to scope of work.”  Thereafter, on March 16, the Union asked for a full 

copy of the HSP agreement and reiterated that the Respondent referenced the agreement in its 10
new product lines proposal.  At the bargaining session on March 22, Simon again stated the 

Company already had provided all the relevant portions of the agreement.  The Union then 

resubmitted its request for the full agreement on both April 5 and May 19.    

Thus, the question presented is whether the Respondent unilaterally could decide what 15
portions of the HSP agreement were relevant, only turn over those portions, and then refuse to 

provide the remainder of the agreement when the Union requested it.  Board precedent is clear 

that the Respondent was not entitled to do so.  In this regard, the factual situation here is similar 

to that in Piggly Wiggly, supra.  In that case, a union requested sales and franchise agreements 

from an employer, whom it suspected had an alter-ego relationship with certain franchisees.  20
The employer argued, in part, that the requested information was unnecessary, because its 

attorney had provided one paragraph of an agreement to the union and later told the union that 

the documents requested contained no other relevant information.  The judge rejected the 

employer’s argument that the response was sufficient and it did not have to provide the full 

agreements.  The judge stated:  “The [u]nion is not required to take the [employer’s] word for it, 25
but has the right to assess and verify for itself the accuracy of the [employer’s] claims in 

bargaining.”  The Board adopted the judge’s conclusion that the employer violated the Act, by 

delaying in providing the agreements.  See also Knappton Maritime Corp., 292 NLRB at 239–240

(providing an excised copy of a sales agreement, but not the full, original copy, violated the 

Act); Southern Ohio Coal Co., 315 NLRB 836, 844–845 (1994) (an employer telling a union its 30
version of what was in, and not in, a sales agreement did not satisfy the union’s right to have 

access to an unexcised copy of that agreement).

Furthermore, the Union’s inability to identify other specific relevant information in the 

HSP agreement cannot be held against it, since it has never seen the agreement.  Olean General 35
Hospital, 363 NLRB No. 62, slip op. at 7 (2015).  In Olean General, a union requested a copy of a 

patient care survey conducted by a third party.  Staffing had been an issue in contract 

negotiations.  The Union wanted to determine if staffing was addressed in the report, even 

though it had no knowledge the survey contained such information.  The Board rejected the 

employer’s claim that the union failed to demonstrate a specific need for the patient care 40
survey.  The Board noted that, since the employer had seen the report and knew what was in it, 

the employer had ample opportunity to show that the information in it would be of no benefit 

to the union.  The same principle applies in this case.  Although it did provide a partial response 
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to the Union, the Respondent never made an attempt to show the Union that the remainder of 

the HSP agreement lacked information relevant to the scope of unit work.  

Finally, the Respondent contends the Union never objected to its providing only three

pages of the HSP agreement.  It is true that the Union never stated the partial response was 5
inadequate.  It also did not provide much in the way of an explanation as to why it needed the 

full HSP agreement.  Nonetheless, what the Union did do was submit a request for the full 

agreement, on three occasions, after receiving the Company’s initial response.  The Union’s 

conclusion that the initial response was not sufficient obviously can be inferred from its 

subsequent requests for the full agreement.10

For all these reasons, I conclude that relevance is established here, because the Union is 

entitled to verify the Respondent’s claim that it has provided all portions of the HSP agreement 

relevant to the scope of unit work. By failing to provide the full, unredacted HSP agreement, 

the Respondent violated Section 8(a)(5).2215

CONCLUSIONS OF LAW

1. The Respondent is an employer engaged in commerce within the meaning of Section 

2(2), (6), and (7) of the Act.

20
2. The Union is a labor organization within the meaning of Section 2(5) of the Act.

3. The Respondent violated Section 8(a)(5) and (1) of the Act by failing and refusing to 

provide the Union with information it requested on March 18 and May 19, 2016, 

                                               
22 The General Counsel did not advance the legal theory upon which I am finding a violation.  

Nonetheless, under the circumstances of this case, I find it appropriate to exercise my discretion in this 

manner.  See, e.g., Local 58, International Brotherhood of Electrical Workers (Paramount Industries, Inc.), 365 

NLRB No. 30, slip op. at 4 fn. 17 (2017) (where the violation was alleged in the complaint, the factual basis 

for the violation was clear from the record, the law was well established, and no due process concerns 

were implicated, the Board found a violation on a different legal theory than that pursued by the General 

Counsel); Riverside Produce Co., 242 NLRB 615, 615 fn. 2 (1979) (where the allegations were generally 

encompassed in the complaint, the issues were fully litigated, and the record fully supported the 

conclusions, the Board approved of a judge’s finding of violations not specifically alleged in the 

complaint).  Because this case was submitted pursuant to a stipulated record, no factual disputes exist.  

The complaint contained an allegation of unlawful conduct by the Respondent, specifically its refusal to 

provide the Union with a full copy of the HSP agreement.  The parties similarly agreed that the issue in 

this case was “Whether the Respondent has violated Section 8(a)(5) of the Act by failing and refusing to 

provide the Union with a full unredacted copy of the [HSP agreement] between DirecTV and DirectSat.”  

(Stipulation of facts, p. 2.)  The complaint allegation and statement of the issue are sufficiently broad to 

encompass this legal theory.  As a result, the Respondent has not been denied due process.  Indeed, the 

Respondent addressed this theory in its brief.  It repeatedly argued that the Union did not object to its 

initial response.  In doing so, the Respondent advanced the contention that its initial response was 

adequate under the law.  Finally, the stipulated facts fully support finding a violation on this basis.  
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specifically a full, unredacted copy of the Home Service Provider agreement between 

the Respondent and DirecTV.  The HSP agreement is necessary and relevant to the 

Union’s performance of its duties as the collective-bargaining representative of unit 

employees.23

5

4. The above unfair labor practice affects commerce within the meaning of Section 2(2), 

(6), and (7) of the Act.

REMEDY

10
Having found that the Respondent engaged in certain unfair labor practices, I find that it 

must be ordered to cease and desist and to take certain affirmative action designed to effectuate 

the policies of the Act.  Specifically, the Respondent must cease and desist from refusing to 

provide the Union with requested information that is necessary and relevant to the performance 

of its duties as the exclusive collective-bargaining representative of the Respondent’s 15
installation and service technicians.  The Respondent also must provide the Union with a full, 

unredacted copy of the HSP agreement.

                                               
23 After the parties submitted their briefs, the Respondent filed a motion to strike portions of the 

Union’s brief, because they were not a part of the stipulated record.  The first section at issue is entitled: 

“The Possible Joint Employer Status of DirectSat and DirecTV.”  In this section, the Union contends that, 

during the time period when it requested the full HSP agreement, it became aware that the issue of 

whether the Respondent and DirecTV were joint employers was being litigated in a Fair Labor Standards 

Act case in Federal court.  However, this fact is not in the stipulated record.  Thus, I agree with the 

Respondent that, in this regard, the Union is inappropriately seeking to introduce new facts that are not

properly before me for consideration.  The Union also attached a decision of the Fourth Circuit Court of 

Appeals from January 2017, well after the material dates in this case, concerning the joint employer status 

of the two companies.  The Union requested that I take judicial notice of the decision, as well as the 

Union’s reliance on the decision as part of the reason for its information request.  Of course, a judge can 

take judicial notice of an appellate court’s decision on a material legal issue.  But the Union’s claimed 

reliance on this decision is a factual, not a legal, matter.  Any such reliance to substantiate its information 

request had to be presented either at the time the request was made or in the stipulated factual record.  

Neither occurred. Thus, I grant the Respondent’s motion to strike this portion of the Union’s brief and 

have not considered that section in reaching this conclusion of law.  

The second brief section at issue is entitled:  “How A Technician’s Earnings Are Determined.”  

Therein, the Union addresses the concurrent information requests it submitted to the Respondent 

concerning DirecTV’s performance standards, as well as the technicians’ scorecards and performance 

metrics.  Contrary to the Respondent’s contention, the stipulated record does contain facts regarding the 

performance standards information requests.  (Stipulation of facts, par. 28; Jt. Exh. 19.)  Thus, I deny the 

Respondent’s motion to strike this section.  Nonetheless, as previously discussed, the General Counsel’s 

complaint in this case alleges only the Respondent’s failure to provide the full HSP agreement, not any 

information concerning performance standards.  The General Counsel’s brief contains no argument 

concerning performance standards, including their relation, if any, to the requests for the full HSP 

agreement.  That issue simply is not before me.  Accordingly, I find the Union’s performance standards 

argument has no bearing on the complaint allegation here and I do not rely upon that section of the 

Union’s brief in reaching this conclusion of law.
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On these findings of fact and conclusions of law and on the entire record, I issue the 

following recommended24

ORDER

5
The Respondent, DirectSat USA, LLC, South Holland, Illinois, its officers, agents, 

successors, and assigns, shall

1. Cease and desist from

10
(a) Failing and refusing to bargain collectively with the International 

Brotherhood of Electrical Workers, Local Union 21, AFL–CIO, by failing to 

provide information requested by the Union that is necessary and relevant 

for the Union’s performance of its duties as the collective-bargaining 

representative of the employees in the Unit.  15

(b) In any like or related manner interfering with, restraining, or coercing 

employees in the exercise of the rights guaranteed them by Section 7 of the 

Act.

20
2. Take the following affirmative action necessary to effectuate the policies of the Act.

(a) Within 14 days, provide the Union with a full, unredacted copy of the Home 

Service Provider agreement between the Respondent and DirecTV.

25
(b) Within 14 days after service by the Region, post at its facility in South 

Holland, Illinois, copies of the attached notice marked “Appendix.”25  Copies 

of the notice, on forms provided by the Regional Director for Region 13, after 

being signed by the Respondent's authorized representative, shall be posted 

by the Respondent and maintained for 60 days in conspicuous places 30
including all places were notices to employees are customarily posted.  In 

addition to the physical posting of paper notices, notices shall be distributed 

electronically, such as by email, posting on an intranet or internet site, and/or 

other electronic means, if the Respondent customarily communicates with its 

employees by such means.  Reasonable steps shall be taken by the 35
Respondent to ensure that the notices are not altered, defaced, or covered by 

                                               
24  If no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and Regulations, the 

findings, conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be adopted 

by the Board and all objections to them shall be deemed waived for all purposes.
25  If this Order is enforced by a judgment of a United States court of appeals, the words in the 

notice reading “Posted by Order of the National Labor Relations Board” shall read “Posted Pursuant to a 

Judgment of the United States Court of Appeals Enforcing an Order of the National Labor Relations 

Board.”
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any other material.  In the event that, during the pendency of these 

proceedings, the Respondent has gone out of business or closed the facilities 

involved in these proceedings, the Respondent shall duplicate and mail, at its 

own expense, a copy of the notice to all current employees and former 

employees employed by the Respondent at any time since March 18, 2016.5

(c)  Within 21 days after service by the Region, file with the Regional Director a 

sworn certification of a responsible official on a form provided by the Regional 

Director attesting to the steps the Respondent has taken to comply.

10
Dated, Washington, D.C., July 20, 2017.

                                                

                                                             Charles J. Muhl

                                                             Administrative Law Judge

a-g4-40e 
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APPENDIX

NOTICE TO EMPLOYEES

Posted by Order of the

National Labor Relations Board

An Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor law and has

ordered us to post and obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your behalf

Act together with other employees for your benefit and protection

Choose not to engage in any of these protected activities.

WE WILL NOT fail and refuse to bargain in good faith with the International Brotherhood of 

Electrical Workers, Local Union 21, AFL-CIO (the Union), by failing to provide the Union with 

information that is necessary and relevant to the performance of its duties as the exclusive 

collective-bargaining representative of employees in the following, appropriate bargaining unit:

All full-time and regular part-time Installation/Service 

Technicians employed by the Employer at its facility located in 

South Holland, Illinois, but excluding all other employees, 

confidential employees, guards, and supervisors as defined in the 

National Labor Relations Act.

WE WILL NOT in any like or related manner interfere with, restrain, or coerce you in the 

exercise of the rights guaranteed you by Section 7 of the Act.

WE WILL, within 14 days of this order, provide the Union with a full, unredacted copy of the 

Home Service Provider agreement between us and DirecTV.  The Union requested this 

information on March 18 and May 19, 2016 and the information is relevant to the Union’s duties 

as your collective-bargaining representative.  

DIRECTSAT USA, LLC

        (Employer)

Dated      By   

(Representative) (Title)
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The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor 
Relations Act. It conducts secret-ballot elections to determine whether employees want union representation and it 
investigates and remedies unfair labor practices by employers and unions. To find out more about your rights under 
the Act and how to file a charge or election petition, you may speak confidentially to any agent with the Board’s 
Regional Office set forth below. You may also obtain information from the Board’s website: www.nlrb.gov.

Dirksen Federal Building, 219 S. Dearborn Street, Suite 808, Chicago, IL 60604–5208
(312) 353–7570, Hours: 8:30 a.m. to 5 p.m.

The Administrative Law Judge’s decision can be found at www.nlrb.gov/case/13-CA-176621 or by using the QR code 
below. Alternatively, you can obtain a copy of the decision from the Executive Secretary, National Labor Relations Board, 
1015 Half Street, S.E., Washington, D.C. 20570, or by calling (202) 273-1940.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND 

MUST NOT BE ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS 
CONCERNING THIS NOTICE OR COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE 

REGIONAL OFFICE’S COMPLIANCE OFFICER, (312) 353–7170.
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UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

DIRECTSAT USA, LLC

and

INTERNATIONAL BROTHERHOOD OF ELECTRICAL 
WORKERS, LOCAL UNION 21, AFL–CIO

Case 13-CA-176621

ORDER TRANSFERRING PROCEEDING TO
THE NATIONAL LABOR RELATIONS BOARD

A hearing in the above-entitled proceeding having been held before a duly designated 
Administrative Law Judge and the Decision of the said Administrative Law Judge, a copy of 
which is annexed hereto, having been filed with the Board in Washington, D.C.,

IT IS ORDERED, pursuant to Section 102.45 of the National Labor Relations Board's 
Rules and Regulations, that the above-entitled matter be transferred to and continued before 
the Board.

Dated, Washington, D.C., July 20, 2017.

By direction of the Board:

Gary Shinners

Executive Secretary

NOTE: Communications concerning compliance with the Decision of the 
Administrative Law Judge should be with the Director of the Regional Office issuing the 
complaint.

Attention is specifically directed to the excerpts from the Board's Rules and 
Regulations and on size of paper, and that requests for extension of time must be 
served in accordance appearing on the pages attached hereto. Note particularly the 
limitations on length of briefs with the requirements of the Board's Rules and 
Regulations Section 102.114(a) & (i).

Exceptions to the Decision of the Administrative Law Judge in this proceeding 
must be received by the Board's Office of the Executive Secretary, 1015 Half Street SE, 
Washington, DC 20570, on or before August 17, 2017.
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Representing Management Exclusively in Workplace Law and Related Litigation 

jackson [lewis. 

My DIRECrD(AL IS: Pll) 545-4020 

Ja~kson L~wh;. ~C. 

ClOO Third AVeJ1Lte 

New YorK, New YorK ~0017 

Tel 212 545.4000 

Fax 212 972·3213 

vNfW,jack50nlew[~.c()m 

ALBANY, NY 

AI.~lTQUERQlTE, !\)".[ 

Art ANTA, (;A 

AUSTIN,lX 

II,~LTI~IORE.MD 

BIRM[NGHAM, AL 

HOSTON,,\-lA 

CHICAGO,IL 

C[NCINNATI,OH 

CLEVELAND,OH 

DALLAS, Th 

DAYTON,OH 

DENVtR, CO 

DETRorr,MI 

GRAND R.\PIDS, 1v1l 

GREENVILLE, SC 

HARTFORD, cr 

HONOl.lll.rJ, HI' 

HOUSfON,1X 

I'I"DlANAPOUS, [N 

JACKSONVILLE, FL 

KANSA~ UI Y lUGIUN 

LAS Vt.ljA~, NV 

LONG ISLAND, NY 

LOS ANGELES, CA 

MADISON, WI 

MEMPHI~, TN 

MIA.\U,FL 

MILWAUKrE, WI 

MINNEAfOLlS, M"I" 

My EMAIL ADDRESSIS:DOlJGLAS.KLEIN@jACKSONLf.WIS.COM 

VIAE-FILE 
Office ofthe Executive Secretary 
National Labor Relations Board 
1015 Half Street SE 
Washington, n.c. 20<570-0001 

Dear Sir or :\1adam: 

August 4, 2017 

Re: DircetSat USA, LLC 
Case No.: 13-CA-176621 

.MOl\"MOIJD-ICOUNTY, N/ RALEIGH, NC 

MORRJITCl\'<'N, NJ RAPID CITY, so 

NEWOmFAN\IA ruCHMOND, VA 

NEWYORK,NY ~Ac.JtAI\!FNTO, f:A 

NORFOLK, VA SALT LAKE CITY, IJT 

OMJII'[A,NE SAN D[EGO, CA 

UI\..O\,NuliCUUNI \, CA SAN FRANC[SCO, C,\ 

URLANDO,I'L SANJU"''\, PR 

PHll!\DllPHIA, fA StAnlE, WA 

fHOENIX,AZ ST.lOUIS,MO 

PJITSBURGH, FA TAMf'A,FL 

PORll,AND, Oil WASHINGTON, DC REGION 

PORTS~lOurn, NH \VErn. PLAINS, NY 

[,ROYIDENCE, lU 

We represent Respondent DlreetSat USA, LLC in this case. We write to request that 
Respondent's time to tIle exceptions to the Decision of the Administrative Law Judge, dated July 20, 
2017, be extended (i'om August 17, 2017 until August 31,2017. We appreciate your attention to this 
request. 

cc: Gilbert A. Cornfield, Esq. (via e-mail) 
Elizabeth Cortez, Esq. (via e-mail) 

Very truly yours, 

JACKSON Ll;tWIS P.C, 
i! 

/ 
" 
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  United States Government

  OFFICE OF THE EXECUTIVE SECRETARY
  NATIONAL LABOR RELATIONS BOARD
  1015 HALF STREET SE
  WASHINGTON, DC  20570

                                                   August 9, 2017

Re: DirectSat USA, LLC
Case 13-CA-176621

EXTENSION OF TIME TO FILE EXCEPTIONS AND
BRIEF IN SUPPORT OF EXCEPTIONS

The request for an extension of time in the above-referenced case is granted.  
The due date for the receipt in Washington, D.C. of Exceptions to the Administrative 
Law Judge’s Decision and Brief in Support of Exceptions is extended to August 31,
2017. This extension of time to file exceptions and brief in support of exceptions applies 
to all parties.

/s/ Roxanne L. Rothschild
Deputy Executive Secretary

cc: Parties
       Region
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Represen ting Management Exclusive ly in Workplllcc L'lW and Related Li tigation 

jackson Ilewis. 

M r DIRECrDJIII.I.'i : (212 ) 545·4020 

J:lCk80rt LowiG !'.C, 

666 TIIIIII AventlO 

NcIVYorll,lInlV YOlk 1(1017 

1012125115-4000 

Fax 212 972· 32:13 

W\·",·/.jtlckwillowl!l.co", 

ALlANY. NV 

ALtUQU EkQt)f, NM 

ATl.,""·JTA,C,\ 

AmTlN,n: 

1I,\L11MOI\F~ MO 

IURMINCHAM, ,\ t, 

IIOSTON, MA 

C l llCAGO, IL 

C:I'ONNA'n,OH 

C:.t:'/E I.Al'n, 0 11 

l)AllA;, TX 

rHyroN,oli 

DENVI'.R, CO 

Df.TKOn,,\1I 

C Rf.£NVII.U:,SC 

HARTfORD, CT 

HOI'OI.UU:, HI ' 

HOU!>TON, TX 

IN I)I,\ NA I'OllS, IN 

J ,\CK50NVILl. E, Fl. 

KANiAS OTY II1 :GION 

lAS VI:GA>, NIl 

l.ONG ISLA NI), NY 

LOS ANG U Y.5, CA 

MAlliSON, '0('1 

MEMPH IS , 'IN 

MI A~II, Fl. 

MILWAl'KH. \"1 

My F.MA JJ , A ililI1 FSS IS: nOUGLAS.Kl.E1N@JACKSONLEWI S.COM GRAN I) KAI'IIIS. MI MINNEAI'OI.lS • • \IN 

VIA E-FILE 
Office of the Executive Secretary 
:--Iational Lahar Relations Board 
10 15 Half StreelSE 
Washington, D. C. 20570-0001 

Dear Sir or Madam: 

August 25, 20 17 

Re: DirectSat USA, LLC 
Case No.: 13-CA-17662 1 

~ION~lOl1TIl COUNTY,NJ R,\tBC H, NC 

MOIIRISTO\Vl'i, NJ R,\PJI) CITY,SD 

Nf.'«'ORl £ANS, I.,\ R\CHJ.IOND, \'A 

Nf.'«'YORt.NY So\CRAhIENTO, CA 

NOIUOU:, \',\ SALTLAKr. CITY, I1T 

OMAH,\, NF. SAN OleGO, CA 

OIIANGl! COUNn"CA SAN I RA:-lCI>CO, e A 

OIILANJ)O, fL SAN JU.\N, FR 

I'Hl LA l)tl .rIiI A, fA SfAITLE, WA 

I'IIOJ:I'IX,AZ n, LOUIS ,AlD 

I'IWSUUI\C H, ~A l'AMrA, fL 

l'OR1'L\ND, OO WASHINGTON, DC Rf.GION 

I'OR1'SMOUTli , :-;'I! IVliIJEP1,ItN" NY 

I'I\OV "'I:'NC~ . III 

We represent Respondent D irectSat USA, LLC in this ease. We write to request that 
Respondent's time to fi le exceptions to the Decision of the Administrative Law Judge, dated Ju ly 20, 
2017, be further extended from August 3 1, 20 17 until September 14, 2017. Respondent does not 
anticipate requesti ng any furll,er extension. Counsel for Ihe General Counsel and Counsel for Charging 
Party consent tu Ihis request. 

We appreciate your attention 10 thi s request. 

cc: Gilbert A. Cornfield, Esq. (vi a e-mai l) 
Elizabeth Cortez, Esq. (via e-mail) 

Very truly yours, 

JACKSON LEWIS P.C. 

Douglas J. Kl ein 
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  United States Government

  OFFICE OF THE EXECUTIVE SECRETARY
  NATIONAL LABOR RELATIONS BOARD
  1015 HALF STREET SE
  WASHINGTON, DC  20570

                                                   August 28, 2017

Re: DirectSat USA, LLC
Case 13-CA-176621

EXTENSION OF TIME TO FILE EXCEPTIONS AND
BRIEF IN SUPPORT OF EXCEPTIONS

The request for an extension of time in the above-referenced case is granted.  
The due date for the receipt in Washington, D.C. of Exceptions to the Administrative 
Law Judge’s Decision and Brief in Support of Exceptions is extended to September 14, 
2017. This extension of time to file exceptions and brief in support of exceptions applies 
to all parties.

/s/ Roxanne L. Rothschild
Deputy Executive Secretary

cc: Parties
       Region
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

DIRECTSAT USA, LLC 

Respondent, 

-and-

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL UNION 
21, AFL-CIO, 

Union. 

Case No. 13-CA-176621 

RESPONDENT'S EXCEPTIONS TO THE 
ADMINISTRATIVE LAW JUDGE'S DECISION 

Respondent DirectSat USA, LLC ("DirectS at" or "Respondent"), by its attorneys, 

Jackson Lewis P.C., pursuant to § 102.46 of the National Labor Relations Board's ("NLRB") 

Rules and Regulations, takes exception to the following findings, conclusions, and 

reconnnendations of the Administrative Law Judge Charles J. Muhl ("ALI"): 

I. The fmding/conclusion that the question presented is whether the Respondent 

unilaterally could decide what portions of the Home Service Provider agreement ("HSP 

Agreement") with DirecTV Inc. ("HSP Agreement") were relevant. (D. 10:15-17) 

2. The reliance on Piggly Wiggly Midwest, LLC, 357 NLRB 2344 (2012) in support 

of the ALI's findings/conclusions. (D. 10:15-28). 

3. The reliance on Knappton Maritime Corp., 292 NLRB 236 (1988) in support of the 

ALI's findings/conclusions. (D. 10:28-30). 

4. The reliance on Southern Oil Coal Co., 315 NLRB 835 (1994) in support of the 

ALI's findings/conclusions. (D. 10:30-32). 

I 
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UNITED STATES OF AMERICA 
HEJ<'ORE THE NATIONAL LABOR RELATIONS BOARD 

DlRECTSAT USA, LLC 

Respondent, 

-and-

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL UNION 
21, AFL-CIO, 

Union. 

Case No. 13-CA-176621 

RESPONDENT'S EXCEPTIONS TO THE 
ADMINISTRATIVE LAW JUDGE'S DECISION 

Respondent DirectSat USA, LLC ("DirectS at" or "Respondent"), by its attorneys, 

Jackson Lewis P.C., pursuant to § 102.46 of the National Labor Relations Board's ("NLRB") 

Rules and Regulations, takes exception to the following findings, conclusions, and 

recommendations of the Administrative Law Judge Charles J. Muhl ("ALJ"): 

1. The fmdinglconclusion that the question presented is whether the Respondent 

unilaterally could decide what portions of the Home Service Provider agreement ("HSl' 

Agreement") with DireeTV Inc. ("HSP Agreement") were relevant. (D. 10: 15-17) 

2. The reliance on Piggly Wiggly Midwest. LLC, 357 NLRD 2344 (2012) in support 

of the ALJ's findings/conclusions. (D. 10:15-28). 

3. The reliance on Knappton Maritime Corp., 292 NLRB 236 (1988) in support ofthe 

ALI's findings/conclusions. (D. 10:28-30). 

4. The reliance on Southern Oil Coal Co., 315 NLRB 835 (1994) in support of the 

ALI's findings/conclusions. (D. 10:30-32). 
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5. The reliance on Olean General Hospital, 363 NLRB No. 62 (2015) in SUppOlt of 

thc AU's findings/conclusions. (U. 10:34-43; 11:1-2). 

6. The finding/conclusion that the Union's conclusion that Respondent's initial 

response was not sufficient can be inferred from the Union's subsequent requests for the fbll HSP 

Agreement. (D. 11:4-10). 

7. The finding/conclusion that relevance is established on the stipulated record 

because the Union is entitled to verify the Respondent's claim that it has provided all pOltions of 

the HSP Agreement relevant to the scope of unit work. (D. 11:12-14). 

8. The finding/conclusion that it was appropriate for the ALJ to find a violation of the 

Act based on a legal theory not advanced by the General Counsel. (II: 15 n.22). 

9. The finding/conclusion that Respondent violated Section 8(a)(S) of the Act by 

failing to provide the full, unredacted HSP Agreement. (D. 11: 14-15). 

10. The ALI's finding/conclusion denying Respondent's motion to strike the section of 

the Union's Brief to the ALJ entitled "How A TecJmjcians Earnings Are Detelmined." (D. 12:4 

n.23). 

11. The recommended remedy for Respondent to cease and desist from refusing to 

provide the Union wilh requesled infurmalion lhal is necessary and relevanllo the performance of 

it duties as the exclusive collective-bargaining representative of the Respondent's installation and 

service tecJmjcians. (D. 12:9-16). 

12. The recommended remedy of providing the Union with a full, unredacted copy of 

the HSP Agreement. (D. 12:16-17). 

13. The recommended remedy of posting the notice contained in the Appendix to the 

ALJ's Decision. (D. 25:11-30). 

2 
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14. Respondent generally excepts to the Conclusions of Law (D. 11:17-24, 12:1-7). 

15. Respondent generally excepts to the Remedy. (D. 12: 9-17, 13:1-2). 

16. Respondent generally excepts to the Order. (D. 12:4-36; 13:1-9). 

17. To the extent that Respondent's Briefin Support of its Exceptions references any 

of the ALJ's findings/conclusions not excepted to above, Respondent excepts to those 

findings/conclusions. 

RCe:,lly s~ml~~fI' 
By C .. [( L ~-}7:?t /~ .. - ... , 

3 

Eric P. Simon 
Douglas J. Klein 
JACKSON LEWIS P.C. 
666 Third Avenue 
29th Floor 
New York, NY 10017 
(212) 545-4000 
Counsel/or Respondent 
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CERTIFICATE OF SERVICE 

The undersigned affirms that on September 14, 2017, Respondent's Exceptions to 
Administrative Law Judge Charles Muhl's Decision were filed with the National Labor Relations 
Board using the e-filing system at www.nlrb.gov, and that copies were served on thc following 
individuals by electronic mail: 

Elizabeth Cortez, Esq. 
Counsel for the General Counsel 
National Labor Relations Board, Region 13 
219 S. Dearborn St., Suite 808 
Chicago, IL 60604 
Elizabelh.Cortez@nlrb.gov 

Gilbert A. Cornfield, Esq. 
Cornfield and Feldman LLP 
25 East Washington Street, Suite 1400 
Chicago, IL 60602-1708 
GCornfield@cornfieldandteldman.com 

Dated: September 14,2017 

4 

JACKSON LEWIS P.C. 
" 

A,,:>9I1(eys for R7/JIdent 

//-\)// / I ; 
d ,,/ '"t. /f, V /pp ,~~ 

By:{ / / ,II if (/ 
~ '/ -
D<}uglas J. Klein 
JACKSON LEWIS P.C. 
666 Third Avenue, 29u, Floor 
New York, New York 10017 
(212) 545-4020 
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Confirmation Number 1000164770
Date Submitted 9/21/2017 10:17:09 AM (UTC-

05:00) Eastern Time (US &
Canada)

Case Name DirectSat USA, LLC
Case Number 13-CA-176621
Filing Party Counsel for GC / Region
Name Cortez, Elizabeth S
Email elizabeth.cortez@nlrb.gov
Address 219 S. Dearborn St. Suite 808

Chicago, IL 60604
Telephone (312) 353-4174
Fax (312) 886-1341
Original Due Date 9/28/2017
Date Requested 10/19/2017
Reason for Extension of Time Counsel for the General Counsel

has competing legal assignments
which make it difficult to file an
Answering brief within the next
few weeks.  The Parties have
been contacted and do not
oppose this request.

What Document is Due Answering Brief to Exceptions
Parties Served Eric P. Simon

Douglas J. Klein
JACKSON LEWIS P.C.
666 Third Ave., 29th Floor
New York, NY 10017
SimonE@JacksonLewis.com
Douglas.Klein@jacksonlewis.com

Gilbert A. Cornfield
Cornfield and Feldman LLP
25 East Washington Street, Suite
1400
Chicago, IL 60602-1708
GCornfield@cornfieldandfeldman.
com
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  United States Government

  OFFICE OF THE EXECUTIVE SECRETARY
  NATIONAL LABOR RELATIONS BOARD
  1015 HALF STREET SE
  WASHINGTON, DC  20570

September 22, 2017

Re: DirectSat USA, LLC
Case 13-CA-176621

EXTENSION OF TIME TO FILE ANSWERING BRIEF 

The request for an extension of time in the above-referenced case is granted.  
The due date for the receipt in Washington, D.C. of Answering Brief to Exceptions to the 
Administrative Law Judge’s decision is extended to October 19, 2017.  This extension 
of time for filing answering briefs applies to all parties.1

/s/ Farah Z. Qureshi
Associate Executive Secretary

cc:  Parties
Region

                        
1 Please note that when a party is granted an extension of time to file an answering brief to 
exceptions to an Administrative Law Judge’s decision, this extension does not automatically 
extend the time for filing cross-exceptions to that decision.  As no request was made for 
extending the time for filing cross-exceptions, the due date for filing cross-exceptions remains 
September 28, 2017.
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 13 
  

  
 
 

Case 13-CA-176621 
 

DIRECTSAT USA, LLC 

          and 

INTERNATIONAL BROTHERHOOD  
OF ELECTRICAL WORKERS,  
LOCAL UNION 21, AFL-CIO  
 

COUNSEL FOR THE GENERAL COUNSEL’S BRIEF 
IN ANSWER TO RESPONDENT’S EXCEPTIONS 

 
I. INTRODUCTION 

In the instant case, Administrative Law Judge Charles J. Muhl properly concluded in his 

decision, dated July 20, 2017, that DirectSat USA, LLC violated Section 8(a)(5) of the Act by 

unlawfully refusing to provide requested information to Local Union 21 of the International 

Brotherhood of Electrical Workers, AFL–CIO (the Union) during negotiations for an initial 

contract.1 The ALJ specifically found that the Union was entitled to a full and unredacted copy 

of the Respondent’s contract—the “Home Service Provider” agreement—with DirecTV.  The 

ALJ properly pointed out that the dispute over the production of the HSP agreement only arose 

because the Respondent itself included a reference to the agreement in its November 23, 2015 

scope-of-unit-work bargaining proposal that sought to classify any work performed outside of 

the agreement as non-bargaining unit work.  ALJD p. 10, line 3; Jt. M. par. 20; Jt. Ex. 11.  The 

Respondent therefore “put into play” what services it furnished to DirecTV pursuant to the 

                                                 
1 The National Labor Relations Act will hereinafter be referred to as the “Act”; the National Labor Relations Board 
hereinafter is the “Board”; the Administrative Law Judge hereinafter is the “ALJ”; DirectSat hereinafter is the  
“Respondent”.  Citations to the ALJ’s decision are hereinafter referred to as “ALJD__”; Joint Motion for Stipulated 
Record is hereinafter referred to as Jt. M.; Joint Exhibits are hereinafter referred to as “Jt. Ex.__”; Respondent’s 
Brief is hereinafter referred to as “R. Br. __”; and Respondent’s Brief in support of its exceptions is hereinafter 
referred to as “R. Br. Ex. __”. 
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agreement.  ALJD p. 10, line 2.  In fact, as the ALJ noted, the Union was certainly entitled to 

know the universe of bargaining unit work as defined in the agreement, in evaluating the 

Respondent’s proposal.  ALJD p. 9 to 10.  But Respondent repeatedly refused to provide a full 

copy of the agreement and took the position it had provided all the relevant portions of the 

agreement.  ALJD p. 10, lines 6 to 7.  Contrary to Respondent’s mistaken assertion, the ALJ 

properly concluded that “the Union [was] entitled to verify the Respondent’s repeated claim that 

it furnished all the relevant portions of the HSP agreement on the scope-of-unit-work issue.”  

ALJD p. 9, lines 38 to 39.  In addition, Respondent’s claim that they were denied due process by 

the ALJ finding a violation of the Act based on a theory that was not advanced by the General 

Counsel is unfounded. R. Br. Ex. p. 2.  The record clearly establishes that: (1) the violation was 

alleged in the Complaint; (2) the factual basis for the violation was clear from the record; (3) the 

law was well established; and (4) the issue was fully litigated at the hearing.  Indeed, the ALJ 

correctly found that his theory was fully addressed in Respondent’s brief. ALJD, p. 11, ft. 22.     

Based on the fact that the evidence clearly establishes that Respondent violated Section 

8(a)(5) of the Act, the General Counsel respectfully requests that Respondent’s Exceptions be 

rejected in their entirety. 

 

II. THE ALJ PROPERLY CONCLUDED THAT RESPONDENT VIOLATED 
SECTION 8(a)(5) OF THE ACT BY UNLAWFULLY REFUSING TO PROVIDE 
A FULL AND UNREDACTED COPY OF THE RESPONDENT’S CONTRACT—
THE “HOME SERVICE PROVIDER” AGREEMENT—WITH DIRECTV AS 
REQUESTED. 

 
Contrary to Respondent’s Exceptions 1 and 7, the ALJ properly concluded that the HSP 

agreement is necessary and relevant to the Union’s performance of its duties as the collective-

bargaining representative of unit employees.  ALJD p. 9; R. Br., p. 10, fn. 5.  In reaching this 
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conclusion, the ALJ found that, on November 4, 2015, it was the Respondent who presented the 

Union with Proposal No. 78, which sought to classify any work performed outside of the HSP 

agreement as non-bargaining unit work. Jt. M. pp.4; Jt. Ex. 11.  

The Union then repeatedly asked for the HSP agreement, specifically referring to 

Respondent’s introduction of the agreement in Proposal No. 78. On November 23, the Union 

therefore made an information request to Respondent indicating, “one of the company proposals 

references the HSP agreement with DTV. We'd like a copy of the agreement referenced in the 

proposal.” .Jt. Mt. pp. 4-5; Jt. Ex. 12. On December 4, Respondent did not provide the requested 

information but only provided a heavily redacted copy of only three pages of the HSP 

Agreement. Jt. Ex. 13. On February 16, 2016, the Union reiterated its request for the HSP 

agreement and explained its use in bargaining. Jt. Mt. pp. 5; Ex. 14.  But on February 20, 2016, 

Respondent once again refused to provide the requested information.  Jt. M. pp. 6; Jt. Ex. 16. In 

fact, at a bargaining session on March 22, 2016, Respondent acknowledged the Union’s request 

for a full copy of the HSP Agreement, but yet again refused to provide the agreement. Jt. M. pp. 

6; Jt. Ex. 17.  Thereafter, on about April 5, 2016, the Union renewed its request for a full copy of 

the HSP agreement and, on April 6, Respondent refused to provide it.  Respondent instead 

simply provided the same heavily redacted copy of the HSP Agreement as well as a redacted 

copy of an amendment to the HSP Agreement. Jt. M. p. 6; Jt. Ex. 18 and 19. Finally, on May 19, 

the Union renewed its request for a “FULL” copy of the HSP Agreement for a fourth time, but 

Respondent again refused to comply. (Jt. M. pp. 6-7; Jt. Ex. 20 -23; ) 

The ALJ properly held that Respondent was not entitled to unilaterally decide what 

portions of the of the HSP agreement were relevant, only turn over those portions, and then 

refuse to provide the remainder of the agreement as requested by the Union.  ALJD p. 10.  In 
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Exceptions 2-5, Respondent takes exception to the ALJ’s reliance on the following cases: Piggly 

Wiggly Midwest, LLC, 357 NLRB 2344 (2012), Knappton Maritime Corp., 292 NLRB 236 

(1988), Southern Ohio Coal Co., 315 NLRB 836 (1994), and Olean General Hospital, 363 

NLRB No. 62 (2015). However, the ALJ appropriately relied on these well-established cases to 

conclude that contrary to Respondent’s assertion, they are not entitled to unilaterally decide what 

portions of the HSP agreement were relevant.  As discussed below, in all of these cases the 

employers provided only portions of an agreement as in the present case. 

First, in addressing the Piggly Wiggly case, the ALJ properly noted that the Board there 

adopted an administrative law judge’s conclusion that an employer failed to timely provide a 

union with requested sales and franchise agreements.  While the employer contended that it was 

not necessary to produce the agreements since its attorney had furnished one paragraph of an 

agreement to the union and also provided it with assurances that there was no other relevant 

information contained in the agreements, the judge held that the union had the right to verify for 

itself the accuracy of the employer’s assertion. 

Similarly, in the instant case, the Union should not be required to rely on the 

Respondent’s representation that the remaining portions of the HSP agreement are not relevant.  

Although Respondent’s Counsel Eric Simon assured the Union Respondent had provided 

relevant portions of the agreement at the bargaining session on March 22, 2016, the ALJ agreed 

that “the Union [was] entitled to verify the Respondent’s repeated claim that it furnished all the 

relevant portions of the HSP agreement on the scope-of-unit-work issue.”  ALJD p. 9, lines 38 to 

39.  The ALJ likewise pointed out that Respondent never made an attempt to show the Union 

that the remainder of the HSP agreement lacked the information relevant to the scope of unit 

work. ALJD p. 11, lines 1-2.   
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Second, the ALJ also properly relied on the Knappton Maritime Corp. case, as the Board 

in that case held that the Union had established a reasonable basis for requesting a sales 

agreement and that the information in the agreement was relevant to the Union's determination of 

whether to file a grievance or take other action to assure the contractual rights of the employees. 

292 NLRB at 239-240 (1988).  The Board further held that to establish the relevancy of such 

information, the union must, as stated above, show that it had a reasonable belief that enough 

facts existed to give rise to a reasonable belief that one entity was the alter ego of another.  As a 

result, the employer there violated Section 8(a)(5)of the Act by only providing an excised copy 

of the sales agreement.  Applying these legal principles to the instant case, Respondent’s 

reference to the HSP agreement with DirecTV in its November 23, 2015, proposal gave rise to a 

reasonable belief that the Union needed to see a copy of this agreement in its entirety so it could 

intelligently evaluate Respondent’s proposal.   

Third, the ALJ properly relied on the Southern Ohio Coal Co. case where the Board 

similarly held that sales information is considered relevant to a union’s statutory duty in 

representing its member-employees and it is not the province of the employer to decide what 

information the Union needs to properly evaluate the merits of a grievance.  315 NLRB 836, 

844–845 (1996).  The employer there was found to have violated Section 8(a)(5) of the Act by 

refusing to provide the union with a unexcised copy of a sales agreement and instead simply 

telling the union what was allegedly in the agreement.  As in that case, it is not Respondent’s 

authority in the present case to determine whether the redacted and missing pages of the HSP 

agreement are necessary for the Union to engage in proper bargaining.   

Finally, in addressing Respondent’s assertion that the ALJ misapplied the Olean General 

Hospital case, the Respondent is simply mistaken. 363 NLRB No. 62, slip op. at 7 (2015).  The 
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Board, in that case, held that a union’s inability to identify specific relevant information in a 

requested patient survey report could hardly be held against the union when it had never seen the 

report. The Board further held that by contrast, the respondent there had seen the report and 

knew what was in it.  Accordingly, it had ample opportunity to show that the information 

contained in the report would be of no benefit to the union, if that was in fact the case.  

Therefore, contrary to Respondent’s position, the ALJ properly relied on the Olean case in the 

instant case to find that the Union’s inability to identify specific relevant information in the HSP 

Agreement could likewise not be held against it.  Like in the Olean case, the Respondent in this 

case cannot argue the Union failed to prove relevancy as it is clear what Respondent did provide 

was heavily redacted and consisted of only three pages.  Similarly, the Respondent could have at 

a minimum shown the Union the full agreement and proven whether it would not have been of 

any benefit to the Union as it has argued.  Accordingly, the ALJ properly relied on the above 

cases at issue as they all address the relevancy of agreements which are very similar to the HSP 

agreement at issue in this case.    

In the same vein, in its Exception 6, Respondent erroneously takes exception to the ALJ’s 

proper finding/conclusion that the Union’ conclusion that Respondent’s initial response was not 

sufficient can be inferred from the Union’s subsequent requests for the full HSP agreement. R. 

Ex. p.2.  Respondent is wrong as the evidence clearly shows the Union repeatedly asked for a 

full copy of the agreement between November 23, 2015, and May 19, 2016.  In fact, in the 

March 18 request, the Union capitalized the word, “FULL”.  Jt. M. pp. 6; Jt. Ex 16.  Respondent 

further acknowledges that on March 22, at a bargaining session, the Union again requests a full 

copy of the HSP agreement. Jt. M. pp. 6; Jt. Ex. 17.  In its fourth request, on May 19, the Union 

again capitalized the word, “FULL” in its request for the HSP agreement.  The evidence shows 

JA233

USCA Case #18-1092      Document #1769280            Filed: 01/18/2019      Page 238 of 323



7 
 

that combined with several subsequent requests and the capitalization of the word, “FULL” this 

clearly establishes that the Respondent’s responses were not sufficient and did not provide the 

Union with the requested information.   

In sum, the ALJ properly concluded that Respondent violated section 8(a)(5) of the Act 

by unlawfully refusing to provide a full and unredacted copy of the HSP agreement as requested 

on numerous dates between November 23, 2015 and May 19, 2016. ALJD p. 11 lines 14-15.  

    

III. THE RESPONDENT WAS NOT DENIED DUE PROCESS BY THE ALJ 
PROPERLY EXERCISING HIS DISCRETION AND FINDING A VIOLATION 
BASED UPON A DIFFERENT LEGAL THEORY THAN WAS ADVANCED BY 
THE GENERAL COUNSEL.                         

 
Contrary to Respondent’s contention in their Exception 8 the ALJ properly exercised his 

discretion in finding a violation under a different legal theory than was advanced by the General 

Counsel and no due process concerns were implicated.  In finding a violation, the ALJ correctly 

relied on Local 58, International Brotherhood of Electrical Workers (Paramount Industries, 

Inc.), 365 NLRB No. 30, slip op. at 4 fn. 17 (2017), where the Board found a violation on a 

theory that was not advanced by the General Counsel where: (1) the violation was alleged in the 

complaint; (2), the factual basis for the violation was clear from the record; (3) the law was well 

established; and (4) no due process concerns were implicated.  In fact, the Board, with court 

approval, has repeatedly found violations for different reasons and on different theories from 

those of administrative law judges or the General Counsel, even in the absence of exceptions, 

where the unlawful conduct was alleged in the complaint.  See, e.g., Riverside Produce Co., 242 

NLRB 615, 615 fn. 2 (1979) where there Board adopted the ALJ’s finding that the Employer 

separately violated Section 8(a)(5) of the Act and held “although the complaint did not 

specifically allege the foregoing violations found by the Administrative Law Judge, the 
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allegations were generally encompassed in the complaint, the issues were fully litigated at the 

hearing, and the record fully supports his conclusions. ”. ALJD p. 11 fn.22.  Further, in Miners’ 

Welfare, Pension and Vacation Funds, 256 NLRB 1145, fn. 21 (1981), the Board adopted the 

ALJ’s findings of an 8(a)(1) violation harassment when the Employer failed to issue a new door 

key to employees and held that “although this allegation was not specifically alleged in the 

complaint, such allegation was generally encompassed by the complaint.”  Citing Gerald G. 

Gogin d/b/a Gogin Trucking, 229 NLRB 529 (1977). 

In the instant case, the ALJ correctly found that no factual disputes existed and the 

Complaint alleged that Respondent had engaged in unlawful conduct by its refusal to provide the 

Union with a full unredacted copy of the HSP agreement.  The parties similarly agreed, in a 

stipulation, that the issue in this case was “Whether the Respondent has violated Section 8(a)(5) 

of the Act by failing and refusing to provide the Union with a full unredacted copy of the [HSP 

agreement] between DirecTV and DirectSat.”  (Jt. M. p. 2.)  Thus, it is clear that the Complaint 

allegation and statement of the issue in this case were sufficiently broad to encompass the ALJ’s 

legal theory.  ALJD p. 11, ft. 22.  In fact, the ALJ properly noted that the Respondent addressed 

the theory, under which he found a violation, in its brief by repeatedly arguing that the Union did 

not object to its initial response.  ALJD p. 11, ft. 22. In doing so, the Respondent clearly 

advanced the contention that its initial response was adequate under the law.  ALJD p. 11, ft. 22.  

Therefore, Respondent was not denied due process in this case given that long-standing Board 

law clearly supports the ALJ’s discretion in finding a violation under a different legal theory.  
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IV. CONCLUSION 

Based on the foregoing, the ALJ properly concluded that the Union was entitled to a full 

unredacted copy of the HSP agreement inasmuch as it was necessary and relevant to the Union’s 

performance of its duties as the collective-bargaining representative of unit employees.  By 

repeatedly refusing to provide it to the Union, Respondent violated Section 8(a)(5) of the Act.  

Accordingly, the General Counsel respectfully requests that Respondent’s Exceptions be rejected 

in their entirety. 

 Dated at Chicago, Illinois, this 19th day of October 2017. 

     Respectfully submitted, 

 

     /s/ Elizabeth S. Cortez 
     Elizabeth S. Cortez 
     Counsel for the General Counsel 
     National Labor Relations Board 
     Region 13 
     219 South Dearborn Street, Suite 808 
     Chicago, Illinois  60604 
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CERTIFICATE OF SERVICE 
 

The undersigned hereby certifies that the Counsel for the General Counsel’s Cross-Exceptions to 
the Decision of the Administrative Law Judge were electronically filed with the National Labor 
Relations Board on this 19th day of October 2017, and true and correct copies of the document 
have been served on the parties in the manner indicated below on the same date. 
 
Via Electronic Mail: 
 
Douglas J. Klein, Attorney 
JACKSON LEWIS P.C. 
666 Third Avenue 
New York, NY 10017 
Email: kleind@jacksonlewis.com 

 
Gilbert Cornfield, Attorney  
CORNFIELD AND FELDMAN LLP 
25 East Washington Street 
Suite 1400 
Chicago, IL 60602 
Email: gcornfield@cornfieldandfeldman.com 

 
 
 

     /s/ Elizabeth S. Cortez 
     Elizabeth S. Cortez 

Counsel for the General Counsel 
     National Labor Relations Board 
     Region 13 
     219 South Dearborn Street, Suite 808 
     Chicago, Illinois 60604 
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United States Government

NATIONAL LABOR RELATIONS BOARD

Office of the Executive Secretary

1015 Half Street, SE

Washington, DC 20570

Telephone:  202-273-1736
Fax:  202-273-4270

leigh.reardon@nlrb.gov
www.nlrb.gov

1

October 19, 2017

Re: DirectSat USA, LLC
Case 13-CA-176621

Gilbert A. Cornfield, Counsel for the Union
Cornfield and Feldman LLP
25 East Washington Street
Suite 1400
Chicago, IL 60602-1803

Dear Counsel:

This will acknowledge receipt on October 16, 2017 of the Union’s Response to 
Respondent’s Exceptions and Union’s Cross-Exceptions.  This document is rejected for 
two reasons:

1) To the extent that it contains cross-exceptions and a brief in support, it is 
untimely.  The due date for filing cross-exceptions was September 28, 2017.  
While an extension of time to file answering briefs was granted to all parties to
October 19, 2017, that extension did not extend the time for filing cross-
exceptions (see September 22, 2017 letter from Associate Executive Secretary 
Qureshi, footnote 1).

2) To the extent that the document is both a response to Respondent’s Exceptions 
(an answering brief), and cross-exceptions with supporting argument (brief in 
support of cross-exceptions), it is an improper filing.  Section 102.46(h) of the 
Board’s Rules and Regulations provides that “[a]ny brief filed pursuant to this 
section must not be combined with any other brief,...”  You have essentially
combined an answering brief with a brief in support of cross-exceptions.  

Accordingly, I cannot transmit your document to the Board for consideration.  Although it 
is too late to file cross-exceptions (unless you can establish “excusable neglect”), 
should you still desire to file an answering brief, absent cross-exceptions, you 
may do so by conforming the brief to the Rules and resubmitting it.  Such a 
conformed answering brief must be filed by close of business on October 26, 
2017.  No extension will be granted for the conforming and refiling of this brief.  
Further, you are cautioned not to make additional argument or other substantive 
changes (apart from deleting cross-exceptions and argument in support of cross-
exceptions) when conforming and resubmitting your answering brief.  This additional 
time to resubmit your answering brief does not serve as an extension to the other 
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parties for filing reply briefs to answering briefs.  Thus, reply briefs to answering 
briefs remain due on November 2, 2017.

Very truly yours,

/s/ Leigh A. Reardon
Associate Executive Secretary

cc:  Parties
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

DIRECTSAT USA, LLC ) 
) 

Respondent ) 
) 

and ) Case No. 13-CA-176621 
) 

INTERNATIONAL BROTHERHOOD) 
OF ELECTRICAL WORKERS, ) 
LOCAL UNION 21, AFL-CIO ) 

) 
Charging Party ) 

UNION'S REVISED RESPONSE TO RESPONDENT'S EXCEPTIONS 

The Union hereby files a Response to the Respondent's 

Exceptions to the Decision of the Administrative Law Judge (ALJ). 

Statement of the Case 

There is a single issue which is the subject of this 

proceeding: Whether the Union, as the certified bargaining 

representative of a group of technicians employed by the 

Respondent, is entitled to the eontract betl-leen the Respondent and 

DirecTV. DirectSat, the Respondent, installs and services 

satellite TV services for DirecTV pursuant to an agreement between 

DirectSat and DirecTV entitled the Home Service Provider Agreement 

(the HSPA). 

In the course of the negotiations for a first collective 

bargaining agreement between the Respondent Employer and the Union, 
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the Union requested that the Respondent provide a full copy of thc 

HSPA. When the RespondeIlt failed and refused Lo provide a full 

unredaeted eopy of the agreement, the Union filed an unfair labor 

practice charge resulting in the issuance of the subject unfair 

labor practice Complaint followed by the ALJ's decision. 

The ALJ held that the Respondent was obligated to provide the 

Union with a full copy of the HSPA based upon his determination 

that the Respondent could not unilaterally determine what is or is 

not relevant in the document to the Union's functioning as the 

exclusive bargaining representative of the technieians. 

The Respondent's Exceptions 

In their Exceptions the Respondent contends that the ALJ went 

beyond the Stipulated Record before him by holding that the Union 

had the right to the full copy of the HSPA in order to 

independently determine the relevancy of its provisions to the 

existing wages, hours and working conditions of the technicians 

represented by the Union. 

When reviewing the Record and the ALJ's decision, it is 

important to bear in mind that the technicians represented by the 

Union are compensated on a "piece work" basis; they are paid on the 

type of installation or service they perform for a customer and the 

measure of the quality of their work. 

- 2 -
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The Union submits that the Stipulated Record before the ALJ 

substantiates the Union's right as the bargaining representative to 

the HSPA in order to determine whether and to what extent the 

standards used to compensate the technicians on a piece work basis 

are established or controlled by the agreement between DirectSat 

and DirecTV. 

The Key Exhibits In The Stipulated Record 
With Respect To The Respondent's Exceptions 

We have focused on those Exhibits which are specifically 

relevant to the ALJ's decision that the HSPA is relevant to the 

Union's ability to effectively bargain over the hours, wages and 

working conditions of the technicians as piecework workers and 

DirecTV's role in establishing and implementing the standards used 

to evaluate and compensate the technicians. 

The Exhibits all relate to the uncompleted negotiations 

between DirectSat and the Union beginning in 2015 through 2016 

toward a collective bargaining agreement. 

Exhibit 11 is a Respondent's proposal on November 4, 2015 

stating in part, "In the event the Employer is engaged with respect 

to products or services other than those provided pursuant Lo its 

Home Service Provider agreement with DirecTV, such work shall not 

be deemed bargaining unit work." 

Exhibi t 12 is a response from Union representative Dave 

- 3 -
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Webster on November 23, 2015 to Employer representative Lauren 

Dudley "'hich in part requested a copy of the "HSP agreement with 

DTV [since] ... a copy of the agreement [has been] referenced in the 

l company's] proposal." Webster also stated in the same 

communication: "Also referenced in a proposal are performance 

standards utilized by the 'Employers customer'. We'd like to see 

the standard that DTV is asking you to meet. To be clear, not the 

metrics used by DSat derived from the standards set by the 

Employers customer, but the actual standards from DTV that DSat 

used to form the scorecard metrics. ti 

Exhibit 13 is another communication from Webster to Dudley on 

December 4, 2015 repeating the same information and document 

requests he advanced in Exhibit 12 above. 

Exhibit 15 is Respondent's attorney Eric Simon's response on 

February 20, 2016 to Ivebster's communication to DUdley. In his 

email to Webster, Simon first stated that he had assumed that 

Webster was asserting that DireetSat and DirecTV "shared work." 

Simon then stated that the two companies do not "share" work but 

that "DirectSat only performs the work that DirecTV authorizes it 

to perform." 

Exhibit 16 is Webster's response to Simon on March 18, 2016 in 

"'hich he again requests. a full copy of the HSPA in order to 

determine to "'hat extent a technician'S "scorecard" (the basis for 

determining wages) " ... is decided and controlled by DirecTV and the 

- 4 -
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agreement's relationship to the Employer's New Product Lines 

proposala{/ 

Exhibit 18 on April 5, 2016 is i1 follow up emi1il from Webster 

to Simon repeating his requests for the HSPA in order to determine 

" ... hOI; the technician's scorecard is determined Not only the 

metrics, but how the metrics are determined and by whom." Webster 

then repeats that the Employer referenced the HSPA in connection 

with the New Product Lines proposal. 

Exhibit 19 on April 6, 2016 from Simon to Webster " ... attached 

per your request are the current metrics established by DirecTV to 

measure the performance of DirectSat." However, the attachment is 

almost entirely redacted, including the "Performance Standards" 

except for "definitions and calCUlations". 

Exhibit 20 on May 19, 2016 is Webster's response in which he 

renewed his " ... request for a FULL copy of the HSP agreement 

between Direct Sat and DirecTV/AT&T .... " 

Exhibit 21 on May 21, 2016 contains Simon's response that no 

additional information will be provided to the Union coupled with 

Webster's response in which he renewed the request " ... for a FULL 

copy of the HSP agreement .... " 

Exhibit 22 on May 23, 2016 is the last document in the 

Stipulated Record in which Simon wrotc to Webster in which he 

stated: "DirectSat has provided Local 21 with those portions of its 

contract with DirecTV which may have some relevance to our 

- 5 -
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negotiations-the scope of work covered by the HSP agreement and the 

metrics used by DirecTV to evaluate the performance of DirectSat 

under the HSP agreement." 

The following conclusions can be reached based upon an 

objective and neutral review of the Exhibits: 

, DirecTV assigns the work to be performed by the 

DirectSat technicians; 

2. DirecTV has established the "Performance Standards" 

to be used in evaluating the assigned work. The actual performance 

standards have been redacted from that part of the HSPA which the 

Respondent has provided the Union. Since the t.echnlcians are paid 

on a piecework basis, the performance standards directly bear on 

how the technicians are evaluated and compensated; i.e, how and by 

whom are the "metrics" determined. 

3. The Respondent has based its proposal in 

negotiations wit.h respect. to the scope of the Union's work 

jurisdiction in part on the HSPA. 

The ALJ's Decision 

The ALJ de.cided, after reviewing the Stipulated Record, that 

the Union was entitled to receive " ... a full, unredacted copy of 

the Home Service Provider agreement between the Respondent and 

- 6 -
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DirecTV. The HSP agreement is necessary and relevant to the 

Union's performance of its duties as the collective-bargaining 

representative of unit employees. H (ALJ decision, p. 12) 

The ALJ's decision was based upon the following review of the 

Stipulated Record: 

1. The Respondent referenced the HSPA in connection 

with the Respondent's proposed definition of "bargaining unit workH 

to be incorporated in the collective bargaining agreement between 

the parties; 

2. Citing Piggly Wiggly Midwest, 357 NLRB at 2357-2358, 

the ALJ stated: 

" ... the factual situation here is similar to 
that in Piggly Wiggly, supra. In that case, a 
union requested sales and franchise agreements 
from an employer, I;hom it suspected had an 
alter-ego relationship with certain 
franchisees. The employer argued, in part, 
that the requested information waw 
unnecessary, because its attorney had provided 
one paragraph of an agreement to the union and 
latcr told thc union that the documents 
requests contained no other relevant 
information. The judge rejected the 
employer's argument that the response was 
sufficient and it did not have to provide the 
full agreements. The judge stated: 'he 
[u]nion is not required to take the 
[.employer's] word for it, but has the right to 
assess and verify for itself the accuracy of 
the [employer's] claims in bargaining.' The 
Board adopted the judge's conclusion that the 
employer violated the Act, by delaying in 
providing the agreements. " (ALJ decision, 

- 7 -
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p. 10) 

The ALJ then went on to state: "Furthermore, the Union's 

inability to identify other specific relevant information in the 

HSP agreement cannot be held against it, since it has never seen 

the agreement. Olean General Hospital, 363 NLRB No. 62 slip op. at 

7 (2015). (ALJ decision, p. 10) 

Conclusion 

The Union therefore requests that the Board rejeot the 

Exceptions filed by the Respondent to the ALJ's decision. 

October 23, 2017 

25 East Washington Street 
Suite 1400 
Chicago, IL 60602-1803 
Phone: (312) 236-7800 
F a x: (312) 236-6686 

- 8 -

Respectfully submitted, 

CORNFIELD AND FELDMAN LLP 

BY: 
GILBERT A. CORNFIELD 

Attorneys for the Union 
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STATE OF ILLINOIS 
SS 

COUNTY OF COO K 

AFFIDAVIT OF SERVICE 

SHARON A. FARMER, being first duly sworn upon oath, deposes 

and states that she served the foregoing UNION'S REVISED RESPONSE 

TO RESPONDENT'S EXCEPTIONS by electronically filing same with the 

National Labor Relations Beard Office of the Executive Secretary 

and by emaU ing and mailing a true and accurate copy of same to the 

following, with proper postage prepaid, on the 23 cd day of October, 

2017: 

Elizabeth S. Cortez, Counsel 
For the General Counsel 

NLRB Region 13 
Dirksen Federal Bldg. 
219 South Dearborn Street 
Suite 808 
Chicago, IL 60604 
Email: elizabeth.cortez@nlrb.gov 

Subscribed and s::1 to before 

/jI"hf/l;'-;0!'7I71/,;~ r, 2017. 

OFFICIAL SEAL 
MARIANITA H TRAILER 

NOTARY PUBLIC, STATE OF IWNOIS 
COOK COUNTY 

MY COMMISSION EXPIRES 08112/2020 

me 

Eric P. Simon, Esq. 
Douglas J. Klein, Esq. 
JACKSON LEWIS P.C. 
666 Third Avenue 
New York, NY 10017 
Email: kleind@jacksonlewis.com 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

DIRECTSAT USA, LLC 

Respondent, 

-and-

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL UNION 
21, AFL-CIO, 

Union. 

Case No. 13-CA-176621 

RESPONDENT DIRECTSAT USA, LLC'S REPLY BRIEF IN FURTHER SUPPORT OF 
ITS EXCEPTIONS TO THE DECISION OF THE ADMINISTRATIVE LAW JUDGE 

Pursuant to Section 102.46 of the National Labor Relations Board's ("NLRB" 01' 

the "Board") Rules and Regulations, Respondent DirectSat USA, LLC ("DirectSat" or 

"Respondent") submits this Reply Brief in Further Support of its Exceptions to the July 20, 2017 

Decision and Order ("Decision") of Administrative Law Judge ("ALJ") Charles J. Muhl. 

DirectSat excepts to the AU's finding that DirectSat violated Section 8(a)(5) and (1) of the 

National Labor Relations Act ("NLRA" or "Act"). (D. 11 :23-24). I 

ARGUMENT 

I. GENERAL COUNSEL AND THE UNION CONCEDE THAT THE ALJ DID NOT 
FIRST PROPERLY FIND THAT A FULL, UNREDACTED COPY OF THE HSP 
AGREEMENT IS RELEVANT 

The ALI erred as a matter of law in fmding that Respondent violated the Act by 

not providing the Union with a full, umedacted copy of the Home Service Provider agreement 

I "(D. --1" references the Decision by page and line numbers. 

1 
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("HSP Agreement") between Respondent and DirecTV because the ALJ did not, in the first 

instance, find the unredacted copy of the ESP agreement relevant to the collective hargaining 

process. Therefore the ALI's decision must be overturned. See generally Respondent's Brief in 

SUppOlt of Its Exceptions to the Decision of the Administrative Law Judge ("Respondent's 

Moving Brief' or "Respondent's Mov. Br.") at 8. Counsel for the General Counsel's ("General 

Counsel") October 19, 2017 Brief in Answer To Respondent's Exceptions ("GC's Br.") and 

Charging Party International Brotherhood of Electrical Workers, Local Union 21, AFL-CIO's 

("Union") October 23, 2017 Revised Response to Respondent's Exceptions ("Union's Br."i do 

not refute this fundamental error by the ALJ and thus concede the ALJ failed to find relevance of 

the full, unredacted HSP agreement in the first instance. In attempting to rationalize the ALJ's 

decision, General Counsel and the Union both ignore this critical omission, adopting the same 

flawed reasoning as the ALl to argue why the decision was correct. The Board should reject this 

flawed reasoning and overturn the ALl's finding. 

The relevance of information sought by a union must be established before the 

employer is obligated to produce information. Relevance is not established under the Act and 

Board law simply because the Union requested to see information that is not presumptively 

relevant to establish relevance. To conclude otherwise as the ALJ did is circular and illogical. 

In all of the cases relied on by the ALJ, relevance of the requested information 

was appropriately established before finding a violation of Section 8(a)(5) of the Act. See 

Piggly Wiggly Midwest. LLC, 357 NLRB 2344, 2344 (2012) ("We agree with the judge that the 

2 On October 16,2017, the Union ftled its Response to Respondent's Exceptions and Union's Cross-Exceptions. By 
letter dated October 19, 2017, Leigh A. Reardon, Associate Executive Secretary, advised the Union thatthe Union's 
cross-exceptions were untimely and improperly combined with its answering brief to Respondent's exceptions. The 
Union was directed to resubmit its answering brief to Respondent's exceptions (without cross-exceptions) no later 
than October 26, 2017. The Union filed its revised response on October 23, 2017, appropriately omitting its 
untimely cross-exceptions from the revised response. 

2 
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....................... -

Union established the relevance of the infonnation [requested] to its concern that the franchisees 

were alter egos of the Respondent.,,);3 Knappton Maritime Corp., 292 NLRB 236,239 (1988) (" . 

. . we find that the Union has established ... that the infonnation [requested] in the agreement is 

relevant to the Union's determination of whether to file a grievance or take other action to assure 

the contractual rights of the employees [it represents]."); Southern Oil Coal Co., 315 NLRB 835 

(1994) (where the Board affinned the ALJ's conclusion that "upon the foregoing essentially 

uncontroverted evidence and cited legal authority, that the Union's request for a complete copy 

of the purchase and sale agreement was relevant and necessary to its processing the subject 

employees' grievances concerning their contract right to panel for employment at Respondent 

(SOCC's) other mining operations, as well as for other employees' interest which may have been 

affected by the sale transaction."). In the instant case, it is undisputed that there was no finding 

that a full, uruedacted copy of the HSP agreement was presumptively relevant to the bargaining 

process or that the Union ever identified the relevance of its request for the document. 

The AU appropriately rejected all of the General Counsel's proffered reasons to 

establish relevance of a full, unredacted copy of the HSP Agreement. (D. 7-9); see generally 

Respondent's Mov. Br. at 8-9. Then, instead of dismissing the Complaint, the ALJ invented his 

only theory of relevance, fmding that a full, uruedacted copy of the HSP Agreement is relevant 

because the Union is entitled to verify the Respondent's claim that it has provided all relevant 

information ~ Respondent's Mov. Br. at 2-3). However, there is no basis in the law to uphold 

this invented theory. None of the cases cited by the ALJ - and indeed no Board case of which 

Respondent is aware - has ever held that relevance can be established because Union is entitled 

to verify the employer's claim that it has provided all of the relevant infonnation to assess an 

3 The Union's Br. did not address any cases relied on by the ALJ other than Piggly Wiggly. Accordingly, the Union 
conceded to all of Respondent's arguments about why the other cases relied on by the ALJ are inapposite. 

3 
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employer's assertion that celtain infonnation is not relevant to the bargaining process. See 

Respondent's Mov. Br. at 10-11. 

... General Counsel's contention that Respondent never mad~an attetllpt to show the 

Union that the remainder of the HSP agreement lacked infolmation relevant to the scope of work 

is similarly flawed. (D. 11:1-2); see GC's Br. at 4. Accepting this reasoning, the Union would 

have unfettered access to information that is not presumptively relevant upon the employer's 

assertion that the requested infonnation is not relevant, and an employer could never challenge 

the relevancy of requested information without waiving its objection. See Respondent's Mov. 

Br. at 11. The Act does not pennit let alone contemplate this outcome.4 

It makes no difference that there was a reference to the HSP agreement in one of 

Respondent's proposals. See GC's Br. at 3. Indeed, the ALI duly acknowledged that the 

information in the HSP agreement concerning the scope of unit work was relevant to the Union's 

representation (D. 9:41-42), but there was no dispute over the relevance of such information. (D. 

9:41-42 n.21). Also, the stipulated factual record is clear that DirectSat provided the Union with 

all of the infonnation concerning the scope of bargaining unit work covered by the HSP 

Agreement and the metrics used by DirecTV to evaluate the perfonnance of DirectSat, and the 

Union never objected. JSF ~ 31; JSF Ex. 22. See generally Respondent's Mov. Br. at 9-10. 

General Counsel also argues it was appropriate for the ALJ to infer that 

DirectSat's initial response to the Union was insufficient because of the Union's subsequent 

requests for the full HSP Agreement and the fact that the word "FULL" was capitalized in the 

Union's requests. GC's Br. at 6-7. This argument, too, should be rejected. Although the AU 

4 This flawed reasoning also explains why the AU misapplied Olean General Hospital, 363 NLRB No. 62 (2015). 
Olean General Hospital does not stand for the proposition that the employer must provide the Union with 
information that is not presumptively relevant to support its objection to producing such information. See 
Respondent's Mov. Br. at 9-10. 

4 
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agreed with DirectSat that the Union never objected to DirectSat's responses to requests for the 

HSP Agreement as inadequate (D. 11 :5-6), the ALJ nevertheless, without any explanation or 

factual 01' legal support, found that "[t]he Union's conclusion that the initial re.~1?~~~~_:was not 

sufficient obviously can be inferred from its subsequent requests for the agreement." (D. 11:4-

10). However, the ALJ's inference is belied by the stipulated record conclusively establishing 

that the Union changed its stated reason for its request for the HSP Agreement over time. See 

Respondent's Mov. Br. at 10 n.6. 

Moreover, General Counsel's reasoning about why "FULL" was capitalized is 

speculative. There is no evidence in the record about why "FULL" was capitalized. In fact, the 

ALJ did not find significance in the word "FULL" being capitalized~he said nothing of it in his 

decision. Contrary to General Counsel's speculation, the stipulated factual record established 

that DirectSat provided the Union with all of the relevant information concerning the scope of 

bargaining unit work covered by the HSP Agreement and the metrics used by DirecTV to 

evaluate the perfOlmance of DirectS at, and the Union never objected (JSF ~ 31; JSF Ex. 22). 

As a matter of law, because there was no finding in the first instance that a full, 

unredacted copy of the HSP Agreement was relevant to the bargaining process, the ALJ erred in 

finding that DirectSat violated the Act by refusing to provide a full, unredacted copy of the HSP 

Agreement. S 

5 The ALJ also en'ed by not granting Respondent's motion to strike the section of the Union's brief entitled "How A 
Technician's Earnings Are Determined." See Respondent's Mov. Br. at II n.7. General Counsel did not offer any 
response to this argument in its answer to Respondent's exceptions, and the Union did not timely offer any 
arguments in response. Therefore, General Counsel and the Union conceded this point. Accordingly, the ALJ's 
decision not to strike the section of the Union's brief entitled "How A Technician's Eamings Are Determined" 
should be overturned for all of the reasons stated in Respondent's Moving Brief. 

5 
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II. THE UNION'S RESPONSE TO RESPONDENT'S EXCEPTIONS BRIEF 
REAFFIRMS THAT AN ALLEGED JOINT EMPLOYER RELATIONSHIP 
WITH DIRECTV IS THE ACTUAL REASON THE UNION IS REQUESTING A 
FULL, UNREDACTED COPY OF THE HSP AGREEMENT, BUT THE ALJ 
ALREADY REJECTED THAT REASON TO PRODUCE THE INFORMATION 

------------ -----------REQUESTED: --

In its answering brief, the Union argues that the stipulated record before the ALJ 

substantiates the Union's right to the HSP agreement in order to detennine whether and to what 

extent the standards used to compensate bargaining unit members on a piece rate basis are 

established or controlled by DirecTV. Union's Br. at 3. As an initial matter, the Union 

continues to ignore fundamental procedural requirements by introducing facts outside the 

stipulated record ("[w]hen reviewing the Record and the ALJ's decision, it is important to bear in 

mind that the technicians represented by the Union are compensated on a 'piece work' basis; 

they are paid on the type of installation 01' service they perfOlID for a customer and the measure 

of the quality of their work."). Union's Br. at 2. There is nothing in the stipulated record about 

how technicians are paid or why. The Union is attempting yet another end-11m around the 

Parties' stipulation to save its meritless charge from dismissal. Introduction of facts outside the 

stipulated record is completely inappropriate and the Board should ignore these purported facts. 

Indeed, the ALI already partially granted Respondent's Motion to Strike portions of the Union's 

brief because they were not a pal1 of the stipulated record. (D. 12:4 n.23) ("Thus, I agree with 

Respondent that, in this regard, the Union is inappropriately seeking to introduce new facts that 

are not properly before me for consideration. "). 

In any event, there is no allegation in the Complaint that DirectSat failed to 

provide the Union with complete information about DirecTV metrics. Therefore, the Union's 

al'gument about metrics is irrelevant to the issue in this case. It is also is striking that despite the 

ALJ rejecting both of the General Counsel's proffered arguments to establish relevance of a full, 

6 
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umedacted copy of the HSP Agreement (that the Union needed to detel'mine if DirectSat and 

DirecTV were joint employers for purposes of collective bargaining or to verify the accuracy of 

_~~~~tSat's claims concerning its relationship with DirecTV) (D. 7:24-34;~~!~~~;~_:._?:4-36), 

the Union is still attempting to rely on an alleged joint employer theory to justify its request for a 

full, unredacted copy of the HSP agreement. Incredibly, at this stage of the litigation, when the 

General Counsel appropriately abandoned the alleged joint employer relationship theory because 

the ALJ found the General Counsel did not satisfy its burden to establish relevance on that 

theory, the Union still believes it is entitled to a full, umedacted copy of the HSP agreement 

based on an aUegedjoint employer theory. The Board should not pennit the Union to obtain the 

. information it seeks under these circumstances. 

III. DIRECTSAT WAS NOT AFFORDED DUE PROCESS BECAUSE THE ALJ 
INVENTED illS OWN, UNLITIGATED THEORY OF THE CASE TO FIND A 
VIOLATION OF THE ACT 

DirectSat was denied its due process rights when the ALJ found a violation of the 

Act on his theory after the General Counsel's failure to satisfy its burden of proof regarding the 

relevancy of a fully, unredacted copy of the HSP Agreement. Respondent's Mov. Br. at 12-13. 

Of course there were no factual disputes. See Ge's Br. at 8. The Parties stipulated to a factual 

record. However, DirectSat was never afforded an opportunity before the ALJ to litigate the 

theory (invented by the ALJ after rejection of all of the General Counsel's theories) on which the 

ALJ found a violation. Under the circumstances, DirectSat could not have been expected to 

respond to every possible theory that could ever be brought forth to find a violation, and 

therefore it was denied due process. 

7 
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CONCLUSION 

For the foregoing reasons and those set [011h in Respondent's Brief in Support of 

.............. ······its-Exceptions, the·Board should ovelium the ALJ'sdeCision imddismissfhcC6riijilaiiif·inits 

entirety with prejudice. 

Dated: November 2,2017 

By 

8 

EncP .. imon 
Doug as J. Klein 
JACKSON LEWIS P.C. 
666 Third Avenue 
29th Floor 
New York, NY 10017 
(212) 545-4000 
Counsel for Respondent 
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CERTIFICATE OF SERVICE 

The undersigned affirms that on November 2,2017, Respondent's Reply Briefin 
Further Support of Exceptions to Administrative Law Judge Charles Muhl's Decision was filed 
with the National Labor Relations Board using the e-filing system at www.nlrb.gov, and that 

. ··copies were served em the following individmilsby electronic mail: ........ . 

Elizabeth Cortez, Esq. 
Counsel for the General Counsel 
National Labor Relations Board, Region 13 
219 S. Dearbom St., Suite 808 
Chicago, IL 60604 
Elizabeth. CorteZ@nlrb.gov 

Gilbert A. Cornfield, Esq. 
Cornfield and Feldman LLP 
25 East Washington Street, Suite 1400 
Chicago, IL 60602-1708 
GComfield@cornfieldandfeldman.com 

Dated: November 2, 2017 

9 

USCA Case #18-1092      Document #1769280            Filed: 01/18/2019      Page 262 of 323
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NOTICE:  This opinion is subject to formal revision before publication in the 
bound volumes of NLRB decisions.  Readers are requested to notify the Ex-
ecutive Secretary, National Labor Relations Board, Washington, D.C.  
20570, of any typographical or other formal errors so that corrections can 
be included in the bound volumes.

DirectSat USA, LLC and International Brotherhood 
of Electrical Workers, Local Union 21, AFL–
CIO.  Case 13–CA–176621

March 20, 2018

DECISION AND ORDER

BY MEMBERS PEARCE, MCFERRAN, AND EMANUEL

On July 20, 2017, Administrative Law Judge Charles 
J. Muhl issued the attached decision.  The Respondent 
filed exceptions and a supporting brief, the General 
Counsel and the Charging Party Union filed answering 
briefs, and the Respondent filed a reply.  

The National Labor Relations Board has delegated its 
authority in this proceeding to a three-member panel.

The Board has considered the decision and the record 
in light of the exceptions and briefs and has decided to 
affirm the judge’s rulings,1 findings,2 and conclusions 
and to adopt the recommended Order as modified.3

To begin, we disagree with the Respondent’s claim 
that the judge violated its due process rights by deciding 
this case on a legal theory that was not advanced by the 
General Counsel.  Before the judge, the General Counsel 
argued that the Union needed to review the full, unre-
dacted Home Services Provider (HSP) subcontracting 
                                                       

1 The Respondent excepts to the judge’s partial denial of its motion 
to strike portions of the Union’s brief to the judge, which allegedly 
offered factual assertions and conclusions based on evidence not con-
tained in the stipulated record.  We find it unnecessary to pass on that 
exception because the judge did not rely on those portions of the Un-
ion’s brief and, in any event, those allegedly extraneous facts would not 
affect the result in this case.

2 The Board does not rely on the judge’s statement that, in cases 
where a union requests information relative to matters outside the bar-
gaining unit, “the standard is somewhat narrower and relevance is 
required to be somewhat more precise.”  The Board has found that a 
union satisfies its burden to establish the relevance of non-unit infor-
mation if it demonstrates either “a reasonable belief, supported by 
objective evidence, that the requested information is relevant,” Disney-
land Park, 350 NLRB 1256, 1257–1258 (2007) (citation omitted), or “a 
‘probability that the desired information was relevant, and that it would 
be of use to the union in carrying out its statutory duties and responsi-
bilities,’” Kraft Foods North America, Inc., 355 NLRB 753, 754 (2010) 
(quoting NLRB v. Acme Industrial Co., 385 U.S. 432, 437 (1967)).  
Either way, the Board has consistently emphasized that the required 
showing is subject to the same broad, “discovery-type standard” appli-
cable to other information requests, and that the union’s burden is 
therefore “not an exceptionally heavy one.”  Kraft Foods, supra (inter-
nal quotation marks and citations omitted); accord, e.g., A-1 Door & 
Building Solutions, 356 NLRB 499, 500 (2011); Public Service Electric 
& Gas Co., 323 NLRB 1182, 1186 (1997); Shoppers Food Warehouse, 
315 NLRB 258, 259 (1994).  

3 We shall modify the judge’s recommended Order and remedial no-
tice to conform to the Board’s standard remedial language.

agreement between DirecTV and the Respondent in order 
to determine whether those entities were joint employers 
for purposes of collective bargaining, or alternately to 
verify the Respondent’s claims about the nature of their 
relationship.  The judge rejected both arguments and 
found instead that the Union was entitled to see the full 
HSP to verify the Respondent’s claim that it had fur-
nished all portions of that document relative to the scope 
of bargaining-unit work.  

“The Board, with court approval, has repeatedly found 
violations for different reasons and on different theories
from those of administrative law judges or the General 
Counsel, even in the absence of exceptions, where the 
unlawful conduct was alleged in the complaint.”  Local 
58, Int’l Brotherhood of Electrical Workers (IBEW), 
AFL–CIO (Paramount Industries, Inc.), 365 NLRB No. 
30, slip op. at 4 fn. 17 (2017) (emphasis in original) (cit-
ing cases); accord, e.g., Davis Supermarkets, Inc. v. 
NLRB, 2 F.3d 1162, 1169 (D.C. Cir. 1993), cert. denied 
511 U.S. 1003 (1994).  When analyzing whether a 
judge’s finding of a violation on a theory that was not 
clearly articulated by the General Counsel violates a re-
spondent’s due process rights, the Board considers (1) 
whether the language of the complaint encompasses the 
legal theory upon which the violation was found; (2) 
whether the factual record is complete, or, in other 
words, whether the facts necessary to find a violation 
under the theory in question were litigated; (3) whether 
the law is well established; and (4) the General Counsel’s 
representations about the theory of violation, and the 
differences between the litigated theory and the theory 
upon which the judge relied in finding the violation.  See, 
e.g., Paramount Industries, supra (factors (1), (2), and 
(3)); Sierra Bullets, LLC, 340 NLRB 242, 242–243 
(2003) (factor (4)).  We agree, for the reasons stated by 
the judge, that the first two factors were satisfied in this 
case.  Furthermore, although the judge omitted the other 
two factors from his analysis, on this record we are satis-
fied that both are met as well.  As to the third factor, it is 
well settled that unions have a legal right to assess and 
verify for themselves the accuracy of employers’ claims 
in bargaining.  See, e.g., NLRB v. Truitt Mfg. Co., 351 
U.S. 149, 152–153 (1956); Caldwell Mfg. Co., 346 
NLRB 1159, 1160 (2006); Shoppers Food Warehouse, 
315 NLRB 258, 259 (1994).  And as to the fourth factor, 
the Respondent does not, and cannot, claim to have re-
lied on the General Counsel’s representations of the case 
in preparing its defense.  Indeed, the case was submitted 
on a stipulated record and the parties’ briefs to the judge 
were due on the same day.  Moreover, we note that the 
Respondent has not identified any evidence it would 
have produced, or any specific defense it would have 
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otherwise put forth, if it had known the judge would de-
cide the case as he did.  

As to the merits of the judge’s finding, we agree that 
the Respondent was obligated to provide the full, unre-
dacted HSP to the Union in order for the Union to evalu-
ate the extent of work covered by the Respondent’s pro-
posal.  We observe that the Respondent’s proposal with 
regard to new product lines effectively amounted to hav-
ing the scope of bargaining-unit work defined by the 
HSP.  A union cannot be reasonably expected to inte-
grate another agreement between the employer and a 
third party into its own collective-bargaining agreement 
without having a complete understanding of the contents 
of the incorporated document and the context of the rele-
vant portions within the document as a whole.  The Re-
spondent thus rendered the entire HSP relevant to the 
negotiation, giving rise to a duty to provide the full, un-
redacted document to the Union.4

ORDER

The Respondent, DirectSat USA, LLC, South Holland, 
Illinois, its officers, agents, successors, and assigns, shall

1.  Cease and desist from
(a)  Refusing to bargain collectively with the Interna-

tional Brotherhood of Electrical Workers, Local Union 
21, AFL–CIO, by failing and refusing to furnish it with 
requested information that is relevant and necessary to 
the Union’s performance of its functions as the collec-
tive-bargaining representative of the Respondent’s unit 
employees.  

(b)  In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the 
rights guaranteed them by Section 7 of the Act.

2.  Take the following affirmative action necessary to 
effectuate the policies of the Act.

(a)  Within 14 days from the date of this Order, pro-
vide the Union with a full, unredacted copy of the Home 
Service Provider agreement between the Respondent and 
DirecTV.

(b)  Within 14 days after service by the Region, post at 
its facility in South Holland, Illinois, copies of the at-
tached notice marked “Appendix.”5  Copies of the notice, 
on forms provided by the Regional Director for Region 
13, after being signed by the Respondent’s authorized 
                                                       

4 We further note that the Respondent did not, at any point, object to 
disclosing the full HSP on grounds that doing so could reveal infor-
mation of a confidential, proprietary, or trade-secret nature.  In addi-
tion, Member Emanuel observes that the Respondent did not assert a 
confidentiality interest in its exceptions.  

5 If this Order is enforced by a judgment of a United States court of 
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board.”

representative, shall be posted by the Respondent and 
maintained for 60 consecutive days in conspicuous plac-
es including all places where notices to employees are 
customarily posted.  In addition to the physical posting of 
paper notices, notices shall be distributed electronically, 
such as by email, posting on an intranet or internet site, 
and/or other electronic means, if the Respondent custom-
arily communicates with its employees by such means.  
Reasonable steps shall be taken by the Respondent to 
ensure that the notices are not altered, defaced, or cov-
ered by any other material.  If the Respondent has gone 
out of business or closed the facility involved in these 
proceedings, the Respondent shall duplicate and mail, at 
its own expense, a copy of the notice to all current em-
ployees and former employees employed by the Re-
spondent at any time since March 18, 2016.

(c)  Within 21 days after service by the Region, file 
with the Regional Director for Region 13 a sworn certifi-
cation of a responsible official on a form provided by the 
Region attesting to the steps that the Respondent has 
taken to comply.

Dated, Washington, D.C. March 20, 2018

______________________________________
Mark Gaston Pearce, Member

______________________________________
Lauren McFerran, Member

______________________________________
William J. Emanuel, Member

(SEAL)                NATIONAL LABOR RELATIONS BOARD

APPENDIX

NOTICE TO EMPLOYEES

POSTED BY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD

An Agency of the United States Government

The National Labor Relations Board has found that we 
violated Federal labor law and has ordered us to post and 
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on 

your behalf
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Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected 
activities.

WE WILL NOT refuse to bargain collectively with the 
International Brotherhood of Electrical Workers, Local 
Union 21, AFL–CIO (the Union), by failing and refusing 
to furnish it with requested information that is relevant 
and necessary to the Union’s performance of its func-
tions as the exclusive collective-bargaining representa-
tive of employees in the following appropriate bargain-
ing unit:

All full-time and regular part-time Installation/Service 
Technicians employed by the Employer at its facility 
located in South Holland, Illinois, but excluding all 
other employees, confidential employees, guards, and 
supervisors as defined in the National Labor Relations 
Act.

WE WILL NOT in any like or related manner interfere 
with, restrain, or coerce you in the exercise of the rights 
listed above.

WE WILL furnish to the Union in a timely manner the 
information requested by the Union on March 18 and 
May 19, 2016.

DIRECTSAT USA, LLC

The Board’s decision can be found at 
www.nlrb.gov/case/13-CA-176621 or by using the QR code 
below. Alternatively, you can obtain a copy of the decision 
from the Executive Secretary, National Labor Relations 
Board, 1015 Half Street, S.E., Washington, D.C. 20570, or 
by calling (202) 273–1940.

Elizabeth S. Cortez, Esq., for the General Counsel.
Eric P. Simon, Esq. and Douglas J. Klein, Esq. (Jackson Lewis 

P.C.), of New York, New York, for the Respondent.
Gilbert Cornfield, Esq. (Cornfield and Feldman LLP), of Chi-

cago, Illinois, for the Charging Party.

DECISION

CHARLES J. MUHL, Administrative Law Judge.  The General 
Counsel’s complaint in this case alleges that DirectSat USA, 
LLC (the Respondent) unlawfully refused to provide infor-

mation to Local Union 21 of the International Brotherhood of 
Electrical Workers, AFL–CIO (the Union).  That Union repre-
sents the Respondent’s installation and service technicians, who 
perform work for DirecTV, Inc. under a subcontract.  The in-
formation at issue is a full and unredacted copy of the Re-
spondent’s contract—the “Home Service Provider” agree-
ment—with DirecTV.  The situation arose in the context of 
negotiations for a first contract covering the Respondent’s 
technicians.  

On April 10, 2017, the parties filed a joint motion and stipu-
lation of facts requesting that the case be decided without a 
hearing and based on the stipulated record. On April 14, 2017, 
I granted the motion and approved the stipulation of facts via 
written order.  Thereafter, the parties filed briefs on May 26, 
2017.  Based upon those briefs and the entire stipulated record, 
I find that the Respondent violated the Act as alleged in the 
complaint.1

FINDINGS OF FACT

I. JURISDICTION

The Respondent is engaged in the installation and service of 
satellite television equipment for DirecTV, from its facility in 
South Holland, Illinois.  In conducting its business operations 
during the past 12 months, the Respondent has performed ser-
vices in excess of $50,000 in States other than the State of Illi-
nois.  Accordingly, I find that, at all material times, the Re-
spondent has been an employer engaged in commerce within 
the meaning of Section 2(2), (6), and (7) of the Act, as the Re-
spondent admits in its answer to the complaint.  I also find, and 
the Respondent admits, that the Union is a labor organization 
within the meaning of Section 2(5) of the Act.2  

II.  ALLEGED UNFAIR LABOR PRACTICES

On February 11, 2014, the Union was certified as the exclu-
sive collective-bargaining representative of the Respondent’s 
technicians, pursuant to Section 9(a) of the Act.3  The Re-
spondent and the Union began negotiations for a first contract 
on September 4, 2014.  Eric Simon, an attorney, represented the 
                                                       

1 On May 20, 2016, the Union initiated this case by filing the origi-
nal unfair labor practice charge against the Respondent.  Region 13 of 
the National Labor Relations Board (the Board) docketed the charge as 
Case 13–CA–176621.  On June 13, 2016, the Union filed a first 
amended charge and, on September 14, 2016, the Union filed a second 
amended charge.  On September 23, 2016, the General Counsel issued 
a complaint, alleging that the Respondent violated Section 8(a)(5) of 
the National Labor Relations Act (the Act).  On October 5, 2016, the 
Respondent filed a timely answer to the complaint.  Therein, it asserted 
an affirmative defense, based upon Section 10(b) of the Act.     

2 Stipulation of facts, pars. 7–10.
3 The full description of this appropriate unit (the Unit) is:

All full-time and regular part-time Installation/Service Technicians 
employed by the Employer at its facility located at 9951 W 190th St., 
Mokena, Illinois, 60448, but excluding all other employees, confiden-
tial employees, guards, and supervisors as defined in the Act.

The Respondent relocated the Mokena facility to South Holland in or 
around May 2015.
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Respondent in these negotiations.4   
One of the matters the parties addressed in bargaining was 

whether new products or services offered by the Respondent 
would be deemed bargaining unit work.  On various dates from 
November 12, 2014 through September 16, 2015, the Respond-
ent and the Union exchanged written proposals on this topic.  
The Respondent proposed that such work would be outside the 
unit.  However, at its sole discretion, the Company could assign 
the new work to unit employees, set their wage rates, and later 
remove the work without any challenge through the grievance 
and arbitration procedure.  The Union, in turn, proposed having 
this work assigned to bargaining unit employees.  It also sought 
to retain the right to negotiate the terms and conditions of em-
ployment related to this work.  Finally, the Union proposed that 
it be able to submit any disagreements over the new work to the 
grievance procedure.5

The material events regarding the Union’s information re-
quest at issue in this case took place from November 2015 to 
May 2016.  First, on November 4, 2015, the Respondent sub-
mitted a revised proposal on new product lines.6  The first sen-
tence of that proposal stated:  “In the event the Employer is 
engaged with respect to products or services other than those 
provided pursuant to its Home Service Provider agreement 
with DirecTV, . . . .such work shall not be deemed bargaining 
unit work.”  (Emphasis in the original.)  

Then on November 23, 2015, Dave Webster, a business rep-
resentative for the Union, sent an email to Lauren Dudley, the 
Respondent’s human resources director.7  Webster stated in 
relevant part:  “[O]ne of the company proposals references the 
HSP agreement with DTV.  We’d like a copy of the agreement 
referenced in the proposal.”  Dudley responded via email dated 
December 4, 2015.8  As to the Home Service Provider (HSP) 
agreement with DirecTV, Dudley stated:  “See attached, rele-
vant to scope of work.”  She provided a portion of the agree-
ment, with redactions.  In the “Recitals,” the unredacted provi-
sions described the businesses of DirecTV and the Respondent.  
Then the “Agreement” section included an “Appointment of 
Contractor” provision, which stated:

Authority.  DIRECTV hereby engages [the Respondent] to 
provide services in the installation and maintenance of 
DIRECTV System Hardware (the “Services,” or “Fulfillment 
Services” when referring specifically to initial customer in-
stallation services only) as defined herein and as identified in 
Exhibit 1.a.i. attached hereto for DIRECTV customers locat-
ed in areas specified in Exhibit I.a.ii.. attached hereto. . . 
.(Emphasis in the original.)

Dudley also provided the two exhibits referenced in this provi-
sion.  The first gave a description of the work tasks the Re-
spondent would perform for DirecTV under the agreement.  
The second contained a list of cities in which the Respondent 
would perform the work.
                                                       

4 The parties agree that, in that capacity, Simon was a Sec. 2(13) 
agent of the Respondent.

5 Stipulation of facts, pars. 16–19; Jt. Exhs. 7–10.
6 Stipulation of facts, par. 20; Jt. Exh. 11.
7 Stipulation of facts, par. 21; Jt. Exh. 12.
8 Stipulation of facts, par. 22; Jt. Exh. 13.

On February 16, 2016,9 Webster sent an email to Simon, 
which stated:

I have heard that AT&T has extended the DirecTV contract 
with DirectSat for another 3 years.  With AT&T & DirectSat 
both installing the DirecTV Dish we need to understand the 
relationship between AT&T & DirectSat and the shared work.  
Please send a copy of the current agreement between Di-
rectSat & AT&T/DTV for use in bargaining.10

Simon responded via email dated February 20.11  Simon stated 
therein:

We have no idea what you have heard or whom you have 
heard it from, but your "information" is erroneous.  DirectSat 
has entered into no new agreements with AT&T.  In early 
2015, DirecTV extended its contract with DirectSat through 
2018, but there has been nothing further.

As to the substance of your request, you seem to assert is rel-
evant (sic) because you believe DirecTV (I assume you refer 
to AT&T because of the recent acquisition of DirecTV by 
AT&T) and DirectSat have "shared" work.  Again, you are 
mistaken.  There is no "shared" work.  As far as DirectSat is 
concerned, all of the work is DirecTV's.  DirecTV currently 
has, and always has had, the right to contract as much or as lit-
tle or none of its satellite TV system installation and service 
work to DirectSat as it, in its sole discretion, may decide.  Di-
rectSat only performs the work that DirecTV authorizes it to 
perform.  DirectSat has never had an exclusive right to in-
stall/service DirecTV systems.  Just as DirecTV had the abil-
ity to decide to whom it would contract with or if it would 
contract out installation/service work at all prior to the 
AT&T-DirecTV merger, DirecTV (even as a subsidiary of 
AT&T) continues to determine what and how much work to 
contract out. This is not an issue DirectSat has any control 
over or ever had any control over, and as such is not a manda-
tory subject of bargaining. Bargaining unit work has been and
will continue to be the installation and service of DirecTV 
systems to the extent and degree DirecTV authorizes Di-
rectSat to perform such work. While Local 21 may have an 
issue with DirecTV's subcontracting of such work, it is not 
relevant to our negotiations.  

On March 18, Webster resent the original information re-
quest to Simon, asking for a full copy of the HSP agreement.12  
Once again, Webster noted the reference to the agreement in 
                                                       

9 All dates hereinafter are in 2016, unless otherwise specified.
10 Stipulation of facts, par. 23; Jt. Exh. 14.  AT&T acquired Di-

recTV on or about July 24, 2015.
11 Stipulation of facts, par. 24; Jt. Exh. 15.
12 Stipulation of facts, par. 25; Jt. Exh. 16.  In this communication, 

Webster also requested information concerning “how the technician’s 
scorecard is determined.  Not only the metrics, but how the metrics are 
determined and by whom.”  On April 6, Simon responded with a differ-
ent, redacted portion of the HSP agreement.  (Stipulation of facts, par. 
28; Jt. Exh. 19.)  This portion listed the categories of performance 
standards DirecTV set for the Respondent, as well as the definition of 
each category.  The General Counsel does not allege or argue that the 
Respondent’s conduct as to this Union request for information was 
unlawful.
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the Respondent’s new product lines proposal.  At a bargaining 
session on March 22, Simon acknowledged the Union’s re-
newed information request.  Simon stated that the Respondent 
already provided the Union with the relevant portions of the 
HSP agreement.  The Union also submitted a revised proposal 
regarding new product lines.  That proposal retained the Re-
spondent’s earlier language referencing the HSP agreement, 
except that the new work was deemed bargaining unit work.  

On April 5, the Union again reiterated its request for a full 
copy of the HSP agreement, based upon the Respondent refer-
encing the agreement in its new product lines proposal.13      

On May 19, Webster sent the following email to Simon:

In connection with DirectSat negotiations I renew my request 
for a FULL copy of the HSP agreement between DirectSat 
and DirecTV/AT&T in addition to all current agreements 
with sub contractors, to evaluate the extent of control of Di-
rectSat by DirecTV/AT&T.14

Simon responded via email the same day.15  He said:  “We have 
already provided you with all relevant information regarding 
this request.  We see no reason to supplement our response.”  

The Union filed the original unfair labor practice charge in 
this case on May 20.  Then   on May 22, Simon sent a letter16 to 
Webster to “further explicate DirectSat’s rational (sic) for de-
clining to provide a complete copy of the HSP Agreement. . . .”  
Simon stated in relevant part:

The request for the full copy of the HSP agreement to evalu-
ate DirecTV's control over DirectSat is irrelevant to negotia-
tions between DirectSat and Local 21 regarding terms and 
conditions of employment of DirectSat employees.  The "ex-
tent of control" of DirecTV over DirectSat has no bearing on 
negotiations over wages, hours, or other terms and conditions 
of employment which are exclusively controlled by DirectSat. 
As previously explained to you at the table, DirecTV does 
not, and has no control over the wages paid to DirectSat em-
ployees or the metrics used to evaluate the performance of 
unit employees. These decisions are vested exclusively in Di-
rectSat.  For the last 2+ years since Local 21 was certified as 
the representative of employees of DirectSat's Chicago South 
(now South Holland location), DirectSat has bargained in 
good faith over the wages, hours and other terms and condi-
tions of employment of unit employees.  DirecTV has no role 
in these negotiations.  DirectSat has never asserted that it can-
not agree to a proposal on any issue because DirecTV might 
disapprove.  Nor is the ability of DirectSat to enter into a col-
lective bargaining agreement with Local 21 subject to approv-
al by DirecTV.

DirectSat has provided Local 21 with those portions of its 
contract with DirecTV which may have some relevance to our 
negotiations - the scope of work covered by the HSP agree-

                                                       
13 Stipulation of facts, par. 27; Jt. Exh. 18.
14 The General Counsel’s complaint only alleges and relies upon the 

Union’s requests for the full HSP agreement dated March 16 and May 
19.  It does not include the Union’s requests dated November 23, 2015, 
February 16, and April 5.

15 Stipulation of facts, par. 30; Jt. Exh. 21.
16 Stipulation of facts, par. 31; Jt. Exh. 22.

ment and the metrics used by DirecTV to evaluate the per-
formance of DirectSat under the HSP agreement.  (DirectSat 
did not object to providing this information on the basis that 
while DirectSat has full authority to set performance metrics 
for unit technicians, DirectSat has stated that the metrics es-
tablished by DirecTV to evaluate DirectSat help inform Di-
rectSat in establishing performance metrics for technicians.)

For all the foregoing reasons, the Union's request for the full 
HSP contract is not relevant to any issue in negotiations and 
DirectSat declines to provide it.

ANALYSIS

The General Counsel’s complaint alleges that the Respond-
ent violated Section 8(a)(5) by refusing to provide the Union 
with a full, unredacted copy of its HSP Agreement with Di-
recTV.  The only issue in dispute is the relevance of the agree-
ment to the Union’s duties as the bargaining representative of 
the Respondent’s technicians.17

I.  LEGAL STANDARD

An employer has a statutory obligation to provide to a union 
that represents its employees, on request, information that is 
relevant and necessary to the union’s performance of its duties 
as the exclusive collective-bargaining representative.  Piggly 
Wiggly Midwest, LLC, 357 NLRB 2344, 2355 (2012); NLRB v. 
Acme Industrial Co., 385 U.S. 432, 435–436 (1967); NLRB v. 
Truitt Mfg. Co., 351 U.S. 149, 152 (1956).  When the union's 
request deals with information pertaining to employees in the 
unit that goes to the core of the employer-employee relation-
ship, the information is “presumptively relevant.”  National 
Broadcasting Co., Inc., 318 NLRB 1166, 1169 (1995), citing to 
Shell Development Co. v. NLRB, 441 F.2d 880 (9th Cir. 1971).  
However, an employer’s contracts with customers are not pre-
sumptively relevant.  F.A. Bartlett Tree Expert Co., Inc., 316 
NRLB 1312, 1313 (1995).  Thus, the Union here must establish 
the relevance of the information.  Sheraton Hartford Hotel, 289 
NLRB 463, 463–464 (1988).  To demonstrate relevancy, a 
liberal, discovery-type standard applies and the union’s initial 
showing is not a burdensome or overwhelming one.  NLRB v. 
Acme Industrial Co., 385 U.S. at 437; The New York Times Co., 
270 NLRB 1267, 1275 (1984).  Nonetheless, where the request 
is for information with respect to matters outside the unit, the 
standard is somewhat narrower and relevance is required to be 
somewhat more precise.  Island Creek Coal Co., 292 NLRB 
                                                       

17 In its answer to the complaint, the Respondent asserted a 10(b) 
defense.  It makes no argument in this regard in its brief.  In any event, 
the facts do not support this defense.  The Union’s first request for the 
HSP agreement occurred on November 23, 2015.  The Respondent 
provided its partial response on December 4, 2015.  The Union again 
requested the full agreement on February 16.  The Respondent’s first 
refusal to provide the full agreement occurred on February 20.  Thus, 
the 10(b) period began to run as of February 20, when the Respondent 
clearly and unequivocally denied the Union’s request for the full 
agreement.  Quality Building Contractors, Inc., 342 NLRB 429, 431 
(2004).  The Union filed its initial unfair labor practice charge on May 
20 and it was served on the Respondent on that same date.  (Stipulation 
of facts, par.1.)  Thus, the charge filing occurred well within the re-
quired 6-month period from when the alleged unfair labor practice 
occurred.  
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480, 487 (1989), citing to Ohio Power Co., 216 NLRB 987, 
991 (1975).  

II.  DID THE UNION HAVE AN OBJECTIVE, FACTUAL BASIS TO 

SUSPECT THE RESPONDENT AND DIRECTV WERE 

JOINT EMPLOYERS?

To demonstrate relevance, the General Counsel first argues 
that the Union needed to determine if DirecTV and the Re-
spondent were joint employers for purposes of collective bar-
gaining.18  Information concerning the existence of a joint em-
ployer relationship also is not presumptively relevant and a 
union has the burden of demonstrating its relevancy.  Connecti-
cut Yankee Atomic Power Co., 317 NLRB 1266, 1267 (1995); 
Knappton Maritime Corp., 292 NLRB 236, 239 (1988).  A 
union cannot meet its burden based on a mere suspicion that a 
joint employer relationship exists.  It must have an objective, 
factual basis for so believing.  Kranz Heating & Cooling, 328 
NLRB 401, 402–403 (1999).  However, a union is not obligated 
to disclose those facts to the employer at the time of the infor-
mation request.  Baldwin Shop ‘N Save, 314 NLRB 114, 121 
(1994).  It is sufficient if the General Counsel demonstrates at 
the hearing that the union had, at the relevant time, a reasonable 
belief.19  Cannelton Industries, Inc., 339 NLRB 996, 997 
(2003).  

Both Connecticut Yankee Atomic Power and Kranz Heating 
& Cooling, supra, involved situations where unions demon-
strated a reasonable belief that two entities were joint employ-
ers.  In Connecticut Yankee, the union investigated the working 
conditions of subcontracted employees at a plant where it rep-
resented permanent employees.  The union obtained facts indi-
cating the employer with whom it had the collective-bargaining 
relationship played a role in the hiring, work scheduling, and 
supervision of the subcontracted employees.  In addition, a 
union representative became aware of prior Board cases where 
similar claims of joint employer status were made.  In Kranz 
Heating, the union discovered a variety of objective facts sug-
gesting joint employer status.  The union there represented 
employees in a business that allegedly closed.  Following the 
closure, the union determined that a newly formed company 
was operating the same or similar business from the same loca-
tion.  The new company also was using the same equipment 
and telephone number.  In these cases, the unions formed a 
reasonable belief of joint employer status based upon their col-
lection of objective facts, before making their information re-
quests.  See also Piggly Wiggly Midwest, 357 NLRB at 2357–
2358; Knappton Maritime Corp., 292 NLRB at 239; Cannelton 
                                                       

18 In Browning-Ferris Industries of California, Inc., 362 NLRB No. 
186 (2015), the Board instituted a revised standard for determining 
joint employer status.  Under that standard, two or more entities are 
joint employers if they share or codetermine those matters governing 
the essential terms and conditions of employment.  Possessing authority 
over those terms is sufficient to establish joint employer status.  Such 
terms include the direction of the work force, dictating the number of 
workers to be supplied, and determining the manner and method of 
work performance.

19 Of course, in this case, no hearing occurred.  Accordingly, the ob-
jective facts relied upon by the Union either must have been disclosed 
at the time of the requests or included in the stipulation of facts.    

Industries, Inc., 339 NLRB at 997.  
In contrast in this case, the stipulated facts do not establish 

the Union had an objective basis for believing the Respondent 
and DirecTV were joint employers, at the time it made the in-
formation requests.  Prior to its March 16th request, the Union 
only knew that DirecTV and the Respondent had a contractual 
relationship, under which the Respondent provided installation 
and maintenance services to DirecTV.  The mere existence of a 
service contract between two companies is not a sufficient basis 
to reasonably believe they might be joint employers.  If it were, 
then every agreement between an employer and a subcontractor 
would be deemed relevant to the question of joint employer 
status, based upon nothing more than the contract’s existence.  
The Union also knew that both DirecTV and the Respondent 
installed and serviced DirecTV equipment.  But the fact that 
both companies performed the work, standing alone, is not an 
objective basis for concluding DirecTV possessed control over 
how the Respondent did so.  When the Union made its May 
19th request, the only new information it had obtained were 
DirecTV’s performance standards for DirectSat contained in 
the HSP agreement.  However, nothing therein suggested Di-
recTV had any control over how the Respondent went about 
meeting those standards.  Finally, the stipulated record contains 
no additional, contemporaneous facts relied upon by the Union 
for believing a joint employer relationship existed.  Taken to-
gether, these minimal facts fall into the category of mere suspi-
cion.  The Union needed more here.20

III.  DID THE UNION NEED THE REQUESTED INFORMATION TO  

VERIFY CLAIMS MADE BY THE RESPONDENT?

The General Counsel also contends the Union was entitled to 
the full HSP agreement to verify the accuracy of claims made 
by the Respondent concerning the relationship between the two 
entities.  Relevance can be established in this fashion.  Caldwell 
Manufacturing Co., 346 NLRB 1159, 1160 (2006) (relevance 
established where employer made specific factual assertions in 
bargaining concerning need to improve competitiveness and,
thereafter, union requested cost and productivity information in 
part to evaluate the accuracy of the claims); Shoppers Food 
Warehouse Corp., 315 NLRB 258, 259 (1994) (union was not 
required to accept at face value an employer’s assertion that 
two entities were separate operations).  The U.S. Supreme 
Court itself stated in Truitt Mfg. Co. that if “an argument is 
important enough to present in the give and take of bargaining, 
it is important enough to require some sort of proof of its accu-
racy.”  351 U.S. at 152–153.

In this case, the stipulated facts likewise fail to establish that 
the Respondent claimed it and DirecTV were not joint employ-
ers.  Prior to the Union’s information requests, the only con-
ceivable assertions Simon made in this regard were in his Feb-
ruary 20 letter.  Simon said there was no “shared work” be-
tween the companies.  He also stated repeatedly that DirecTV 
had the exclusive right to contract out all or none of its work to 
                                                       

20 Although Webster also stated the Union needed the HSP agree-
ment “for use in bargaining” and “in connection with DirectSat negotia-
tions,” such statements are too general and conclusory to establish 
relevance.  F.A. Bartlett Tree Expert Co., 316 NLRB at 1313; Island 
Creek Coal Co., 292 NLRB at 490 fn. 19.  
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the Respondent.  In evaluating joint employer status, the Board 
looks to whether the employers share control over terms and 
conditions of employment, not whether they share work.  
Browning-Ferris, supra.  Those terms and conditions include 
determining the manner and method of employees’ work per-
formance, not the amount of work one employer subcontracts 
to another.  The General Counsel has overstated the signifi-
cance of Simon’s statements.  See F.A. Bartlett Tree Expert 
Co., 316 NLRB at 1313.  The closest Simon came to putting 
joint employer status at issue was in his May 22 letter to the 
Union, after the Union filed its unfair labor practice charge.  
Therein, Simon stated DirecTV had no control over the wages 
paid to DirectSat employees or the metrics used to evaluate the 
performance of unit employees.  Simon also stated that Di-
recTV had no role in the negotiations and could not require that 
the Respondent seek its approval to enter into a collective bar-
gaining agreement.  However, these statements all came after 
the Union submitted its information requests for the full HSP
agreement.  Thus, those requests could not test the accuracy of 
claims that had not yet been made.  In sum, the Respondent 
never denied that it and DirecTV were joint employers.  It also 
did not deny any of the specific factors used to evaluate joint 
employer status.  Therefore, the Union cannot establish the 
relevance of the full, unredacted HSP agreement on this basis 
either.

However, the Union is entitled to verify the Respondent’s 
repeated claim that it furnished all the relevant portions of the 
HSP agreement on the scope-of-unit-work issue.  First, no 
question exists, and the Respondent concedes, that information 
in the HSP agreement on the scope of unit work is relevant to 
the Union’s representational functions.21  This conclusion is 
supported by the stipulated facts.  The dispute over the HSP 
agreement only arose because the Respondent itself included a 
reference to the agreement in its November 23, 2015 scope-of-
unit-work bargaining proposal.  The Respondent thereby put 
into play what services it furnished to DirecTV pursuant to the 
agreement.  The Company was seeking in bargaining to classify 
any work performed outside of the agreement as nonbargaining 
unit work.  The Union certainly is entitled to know the universe 
of bargaining unit work as defined in the agreement, in evaluat-
ing the Respondent’s proposal.  Moreover, the Respondent 
repeatedly told the Union it had provided all relevant parts of 
the HSP agreement in this regard.  In its initial, three-page re-
sponse dated December 4, 2015, the Respondent provided only 
a portion of the agreement it alone deemed “relevant to scope 
of work.”  Thereafter, on March 16, the Union asked for a full 
copy of the HSP agreement and reiterated that the Respondent 
referenced the agreement in its new product lines proposal.  At 
the bargaining session on March 22, Simon again stated the 
Company already had provided all the relevant portions of the 
agreement.  The Union then resubmitted its request for the full 
agreement on both April 5 and May 19.    

Thus, the question presented is whether the Respondent uni-
laterally could decide what portions of the HSP agreement were 
relevant, only turn over those portions, and then refuse to pro-
vide the remainder of the agreement when the Union requested 
                                                       

21 R. Br., p. 10, fn. 5.

it.  Board precedent is clear that the Respondent was not enti-
tled to do so.  In this regard, the factual situation here is similar 
to that in Piggly Wiggly, supra.  In that case, a union requested 
sales and franchise agreements from an employer, whom it 
suspected had an alter-ego relationship with certain franchisees.  
The employer argued, in part, that the requested information 
was unnecessary, because its attorney had provided one para-
graph of an agreement to the union and later told the union that 
the documents requested contained no other relevant infor-
mation.  The judge rejected the employer’s argument that the 
response was sufficient and it did not have to provide the full 
agreements.  The judge stated:  “The [u]nion is not required to 
take the [employer’s] word for it, but has the right to assess and 
verify for itself the accuracy of the [employer’s] claims in bar-
gaining.”  The Board adopted the judge’s conclusion that the 
employer violated the Act, by delaying in providing the agree-
ments.  See also Knappton Maritime Corp., 292 NLRB at 239–
240 (providing an excised copy of a sales agreement, but not 
the full, original copy, violated the Act); Southern Ohio Coal 
Co., 315 NLRB 836, 844–845 (1994) (an employer telling a 
union its version of what was in, and not in, a sales agreement 
did not satisfy the union’s right to have access to an unexcised 
copy of that agreement).

Furthermore, the Union’s inability to identify other specific 
relevant information in the HSP agreement cannot be held 
against it, since it has never seen the agreement.  Olean Gen-
eral Hospital, 363 NLRB No. 62, slip op. at 7 (2015).  In Olean 
General, a union requested a copy of a patient care survey con-
ducted by a third party.  Staffing had been an issue in contract 
negotiations.  The Union wanted to determine if staffing was 
addressed in the report, even though it had no knowledge the 
survey contained such information.  The Board rejected the 
employer’s claim that the union failed to demonstrate a specific 
need for the patient care survey.  The Board noted that, since 
the employer had seen the report and knew what was in it, the 
employer had ample opportunity to show that the information 
in it would be of no benefit to the union.  The same principle 
applies in this case.  Although it did provide a partial response 
to the Union, the Respondent never made an attempt to show 
the Union that the remainder of the HSP agreement lacked 
information relevant to the scope of unit work.  

Finally, the Respondent contends the Union never objected 
to its providing only three pages of the HSP agreement.  It is 
true that the Union never stated the partial response was inade-
quate.  It also did not provide much in the way of an explana-
tion as to why it needed the full HSP agreement.  Nonetheless, 
what the Union did do was submit a request for the full agree-
ment, on three occasions, after receiving the Company’s initial 
response.  The Union’s conclusion that the initial response was 
not sufficient obviously can be inferred from its subsequent 
requests for the full agreement.

For all these reasons, I conclude that relevance is established 
here, because the Union is entitled to verify the Respondent’s 
claim that it has provided all portions of the HSP agreement 
relevant to the scope of unit work.  By failing to provide the 
full, unredacted HSP agreement, the Respondent violated Sec-

JA264

USCA Case #18-1092      Document #1769280            Filed: 01/18/2019      Page 269 of 323



DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD8

tion 8(a)(5).22

CONCLUSIONS OF LAW

1.  The Respondent is an employer engaged in commerce 
within the meaning of Section 2(2), (6), and (7) of the Act.

2.  The Union is a labor organization within the meaning of 
Section 2(5) of the Act.

3.  The Respondent violated Section 8(a)(5) and (1) of the 
Act by failing and refusing to provide the Union with infor-
mation it requested on March 18 and May 19, 2016, specifical-
ly a full, unredacted copy of the Home Service Provider agree-
ment between the Respondent and DirecTV.  The HSP agree-
ment is necessary and relevant to the Union’s performance of 
its duties as the collective-bargaining representative of unit 
employees.23

                                                       
22 The General Counsel did not advance the legal theory upon which 

I am finding a violation.  Nonetheless, under the circumstances of this 
case, I find it appropriate to exercise my discretion in this manner.  See, 
e.g., Local 58, International Brotherhood of Electrical Workers (Para-
mount Industries, Inc.), 365 NLRB No. 30, slip op. at 4 fn. 17 (2017) 
(where the violation was alleged in the complaint, the factual basis for 
the violation was clear from the record, the law was well established, 
and no due process concerns were implicated, the Board found a viola-
tion on a different legal theory than that pursued by the General Coun-
sel); Riverside Produce Co., 242 NLRB 615, 615 fn. 2 (1979) (where 
the allegations were generally encompassed in the complaint, the issues 
were fully litigated, and the record fully supported the conclusions, the 
Board approved of a judge’s finding of violations not specifically al-
leged in the complaint).  Because this case was submitted pursuant to a 
stipulated record, no factual disputes exist.  The complaint contained an 
allegation of unlawful conduct by the Respondent, specifically its re-
fusal to provide the Union with a full copy of the HSP agreement.  The 
parties similarly agreed that the issue in this case was “Whether the 
Respondent has violated Section 8(a)(5) of the Act by failing and refus-
ing to provide the Union with a full unredacted copy of the [HSP 
agreement] between DirecTV and DirectSat.”  (Stipulation of facts, p. 
2.)  The complaint allegation and statement of the issue are sufficiently 
broad to encompass this legal theory.  As a result, the Respondent has 
not been denied due process.  Indeed, the Respondent addressed this 
theory in its brief.  It repeatedly argued that the Union did not object to 
its initial response.  In doing so, the Respondent advanced the conten-
tion that its initial response was adequate under the law.  Finally, the 
stipulated facts fully support finding a violation on this basis.  

23 After the parties submitted their briefs, the Respondent filed a 
motion to strike portions of the Union’s brief, because they were not a 
part of the stipulated record.  The first section at issue is entitled: “The 
Possible Joint Employer Status of DirectSat and DirecTV.”  In this 
section, the Union contends that, during the time period when it re-
quested the full HSP agreement, it became aware that the issue of 
whether the Respondent and DirecTV were joint employers was being 
litigated in a Fair Labor Standards Act case in Federal court.  However, 
this fact is not in the stipulated record.  Thus, I agree with the Respond-
ent that, in this regard, the Union is inappropriately seeking to intro-
duce new facts that are not properly before me for consideration.  The 
Union also attached a decision of the Fourth Circuit Court of Appeals 
from January 2017, well after the material dates in this case, concerning 
the joint employer status of the two companies.  The Union requested 
that I take judicial notice of the decision, as well as the Union’s reliance 
on the decision as part of the reason for its information request.  Of 
course, a judge can take judicial notice of an appellate court’s decision 
on a material legal issue.  But the Union’s claimed reliance on this 
decision is a factual, not a legal, matter.  Any such reliance to substan-

4.  The above unfair labor practice affects commerce within 
the meaning of Section 2(2), (6), and (7) of the Act.

REMEDY

Having found that the Respondent engaged in certain unfair 
labor practices, I find that it must be ordered to cease and desist 
and to take certain affirmative action designed to effectuate the 
policies of the Act.  Specifically, the Respondent must cease 
and desist from refusing to provide the Union with requested 
information that is necessary and relevant to the performance of 
its duties as the exclusive collective-bargaining representative 
of the Respondent’s installation and service technicians.  The 
Respondent also must provide the Union with a full, unredacted 
copy of the HSP agreement.

On these findings of fact and conclusions of law and on the 
entire record, I issue the following recommended24

ORDER

The Respondent, DirectSat USA, LLC, South Holland, Illi-
nois, its officers, agents, successors, and assigns, shall

1.  Cease and desist from
(a)  Failing and refusing to bargain collectively with the In-

ternational Brotherhood of Electrical Workers, Local Union 21, 
AFL–CIO, by failing to provide information requested by the 
Union that is necessary and relevant for the Union’s perfor-
mance of its duties as the collective-bargaining representative 
of the employees in the Unit.  

(b)  In any like or related manner interfering with, restrain-
ing, or coercing employees in the exercise of the rights guaran-
teed them by Section 7 of the Act.

2.  Take the following affirmative action necessary to effec-
tuate the policies of the Act.

(a)  Within 14 days, provide the Union with a full, unredact-
                                                                                        
tiate its information request had to be presented either at the time the 
request was made or in the stipulated factual record.  Neither occurred.  
Thus, I grant the Respondent’s motion to strike this portion of the Un-
ion’s brief and have not considered that section in reaching this conclu-
sion of law.  

The second brief section at issue is entitled:  “How A Technician’s 
Earnings Are Determined.”  Therein, the Union addresses the concur-
rent information requests it submitted to the Respondent concerning 
DirecTV’s performance standards, as well as the technicians’ score-
cards and performance metrics.  Contrary to the Respondent’s conten-
tion, the stipulated record does contain facts regarding the performance 
standards information requests.  (Stipulation of facts, par. 28; Jt. Exh. 
19.)  Thus, I deny the Respondent’s motion to strike this section.  
Nonetheless, as previously discussed, the General Counsel’s complaint 
in this case alleges only the Respondent’s failure to provide the full 
HSP agreement, not any information concerning performance stand-
ards.  The General Counsel’s brief contains no argument concerning 
performance standards, including their relation, if any, to the requests 
for the full HSP agreement.  That issue simply is not before me.  Ac-
cordingly, I find the Union’s performance standards argument has no 
bearing on the complaint allegation here and I do not rely upon that 
section of the Union’s brief in reaching this conclusion of law.

24  If no exceptions are filed as provided by Sec. 102.46 of the 
Board’s Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be adopt-
ed by the Board and all objections to them shall be deemed waived for 
all purposes.
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ed copy of the Home Service Provider agreement between the 
Respondent and DirecTV.

(b)  Within 14 days after service by the Region, post at its 
facility in South Holland, Illinois, copies of the attached notice 
marked “Appendix.”25  Copies of the notice, on forms provided 
by the Regional Director for Region 13, after being signed by 
the Respondent's authorized representative, shall be posted by 
the Respondent and maintained for 60 days in conspicuous 
places including all places were notices to employees are cus-
tomarily posted.  In addition to the physical posting of paper 
notices, notices shall be distributed electronically, such as by 
email, posting on an intranet or internet site, and/or other elec-
tronic means, if the Respondent customarily communicates 
with its employees by such means.  Reasonable steps shall be 
taken by the Respondent to ensure that the notices are not al-
tered, defaced, or covered by any other material.  In the event 
that, during the pendency of these proceedings, the Respondent 
has gone out of business or closed the facilities involved in 
these proceedings, the Respondent shall duplicate and mail, at 
its own expense, a copy of the notice to all current employees 
and former employees employed by the Respondent at any time 
since March 18, 2016.

(c)  Within 21 days after service by the Region, file with the 
Regional Director a sworn certification of a responsible official 
on a form provided by the Regional Director attesting to the 
steps the Respondent has taken to comply.

Dated, Washington, D.C., July 20, 2017.

APPENDIX

NOTICE TO EMPLOYEES

POSTED BY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD

An Agency of the United States Government

The National Labor Relations Board has found that we violated 
Federal labor law and has ordered us to post and obey this no-
tice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on your be-

half
                                                       

25  If this Order is enforced by a judgment of a United States court of 
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board.”

Act together with other employees for your benefit and 
protection

Choose not to engage in any of these protected activi-
ties.

WE WILL NOT fail and refuse to bargain in good faith with 
the International Brotherhood of Electrical Workers, Local 
Union 21, AFL-CIO (the Union), by failing to provide the Un-
ion with information that is necessary and relevant to the per-
formance of its duties as the exclusive collective-bargaining 
representative of employees in the following, appropriate bar-
gaining unit:

All full-time and regular part-time Installation/Service Tech-
nicians employed by the Employer at its facility located in 
South Holland, Illinois, but excluding all other employees, 
confidential employees, guards, and supervisors as defined in 
the National Labor Relations Act.

WE WILL NOT in any like or related manner interfere with, re-
strain, or coerce you in the exercise of the rights guaranteed 
you by Section 7 of the Act.

WE WILL, within 14 days of this order, provide the Union 
with a full, unredacted copy of the Home Service Provider 
agreement between us and DirecTV.  The Union requested this 
information on March 18 and May 19, 2016 and the infor-
mation is relevant to the Union’s duties as your collective-
bargaining representative.  

DIRECTSAT USA, LLC

The Administrative Law Judge’s decision can be found at 
www.nlrb.gov/case/13-CA-176621 or by using the QR code 
below. Alternatively, you can obtain a copy of the decision 
from the Executive Secretary, National Labor Relations Board, 
1015 Half Street, S.E., Washington, D.C. 20570, or by calling 
(202) 273–1940.
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 

DIRECTSAT USA, LLC, 

                                        Employer 
and 

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL UNION 21, 
AFL-CIO, 

                                         Union 
and 
 
DIRECTV, LLC 
  

                Intervenor 

 

 

CASE NO. 13-CA-176621 
   

  
 

 
 

 

DIRECTV, LLC’S MOTION TO INTERVENE, RE-OPEN THE RECORD  
AND FOR RECONSIDERATION  

 
Pursuant to Section 102.29 of the Board’s Rules and Regulations, DIRECTV, LLC, 

(“DIRECTV”) moves to intervene in the above-captioned case, requests that the Board re-open 

the record and requests that the Board reconsider its decision issued March 20, 2017, in 

DirectSat USA, LLC, 366 NLRB No. 40.1 

I. FACTUAL BACKGROUND AND PROCEDURAL HISTORY 

DIRECTV provides broadcast satellite television services to consumers in the United 

                                                 
1 DIRECTV contacted each of the parties regarding this motion.  Counsel for Respondent 
DirectSat USA, LLC does not oppose this motion, Counsel for the General Counsel opposes this 
motion, and Counsel for Charging Party International Brotherhood of Electrical Workers, Local 
Union 21, AFL-CIO, responded to DIRECTV that he would check with the Union regarding its 
position. 
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States.  (Sellers Dec., ¶ 3.) 2   It is wholly owned by AT&T, Inc.  (Id.)  DIRECTV is a party to a 

Home Service Provider (“HSP”) agreement with DirectSat USA, LLC (“DirectSat”)—the 

employer in the above-captioned case—through which DirectSat provides installation and repair 

services to DIRECTV subscribers.  (Id.)   

A. Proceedings Below. 

On February 11, 2014, International Brotherhood of Electrical Workers Local 21 

(“Union”) was certified as the bargaining representative of some of DirectSat’s employees in 

Mokena, Illinois.3  Thereafter, DirectSat began bargaining with the Union.  During the course of 

bargaining, the Union requested that DirectSat provide a copy of the HSP agreement between 

DirectSat and DIRECTV to the Union.  DirectSat provided what it believed to be the relevant 

portions of the agreement but refused to provide other portions.  Thereafter, the Union filed an 

unfair labor practice charge alleging that DirectSat violated section 8(a)(5) of the Act by failing 

to provide the entire, un-redacted HSP agreement.   

The General Counsel contended that the Union needed to review the full, unredacted HSP 

agreement between DirectSat and DIRECTV “in order to determine whether those entities were 

joint employers for the purposes of collective bargaining, or alternately to verify [DirectSat’s] 

claims about the nature of their relationship.”  DirectSat, LLC, 366 NLRB No. 40, slip op. at 1 

(March 20, 2018).  The ALJ rejected both of these arguments but found that the Union was 

entitled to see the full HSP “to verify [DirectSat’s] claim that it had furnished all portions of that 

document relative to the scope of bargaining-unit work.”  Id.  DirectSat filed exceptions to the 

ALJ’s decision, but the Board affirmed the decision on another basis, namely that the HSP is 
                                                 
2 Attached hereto as Exhibit A is the declaration of Jon Sellers, Assistant Vice President – 
Network Services (“Sellers Dec.”), who is familiar with the HSP agreement.   
3 The facts of this case are set forth in the ALJ’s decision.  DirectSat USA, LLC, 366 NLRB No. 
40, slip op. at 3-5 (March 20, 2018). 
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relevant to negotiations because DirectSat’s proposal regarding new product lines amounted to 

having the scope of bargaining-unit work defined by the HSP.   Id. at 2.     

B. The HSP Agreement Contains DIRECTV’s Confidential and Proprietary 
Information. 

Critically, in reaching its conclusion, the Board observed that DirectSat did not object to 

disclosing the full HSP agreement on the grounds that doing so could reveal confidential, 

proprietary or trade-secret information.  Id. at 2, n.4.4  Regardless of whether the HSP agreement 

contains DirectSat’s confidential and proprietary information, it contains DIRECTV’s 

confidential and proprietary information.  The HSP agreement contains non-public information 

about DIRECTV’s pricing, commission rates, service territories, service and installation 

processes, quality standards, sales processes, and incentive structure, as well as links to internal 

documents, all of which if disclosed could provide an advantage to DIRECTV’s competitors.  

(Sellers Dec., ¶ 4.)  For this reason, DIRECTV views multiple terms and provisions of HSP 

agreement as confidential and proprietary.  (Id.)  Indeed, the bottom of each page of the HSP 

agreement states:   

Proprietary and Confidential 
This Agreement and Information contained therein is not for use or disclosure outside of 

AT&T, its Affiliates, and third party representatives, and Contractor except under written 
agreement by the contracting parties. 

 
(Id.)  Thus, DirectSat may not disclose the HSP agreement or the information it contains without 

DIRECTV’s consent.  (Id.)  Moreover, Section 3.14(d) of the HSP agreement states: 

 If a receiving Party is required to provide Information of a disclosing Party to any court or 
government agency pursuant to a written court order, subpoena, regulatory demand, request 
under the National Labor Relations Act (an “NLRA Request”), or process of law, the 

                                                 
4 Specifically, the Board stated, “We further note that the Respondent did not, at any point, 
object to disclosing the full HSP on grounds that doing so could reveal information of a 
confidential, proprietary, or trade-secret nature.  In addition, Member Emanuel observes that the 
Respondent did not assert a confidentiality interest in its exceptions.”  Id. at 2, n.4. 

JA269

USCA Case #18-1092      Document #1769280            Filed: 01/18/2019      Page 274 of 323



 
 

4 
 

receiving Party must, unless prohibited by applicable law, first provide the disclosing Party 
with prompt written notice of such requirement and reasonable cooperation to the disclosing 
Party should it seek protective arrangements for the production of such Information.  The 
receiving Party will (i) take reasonable steps to limit any such provision of Information to the 
specific Information required by such court or agency, and (ii) continue to otherwise protect 
all Information disclosed in response to such order, subpoena, regulation, NLRA Request, or 
process of law. 

 
(Id. at ¶ 5.)   

 Further, under Section 3.36(c)(x), it would be a non-curable breach of the agreement for 

DirectSat to fail to meet its obligations regarding the use or disclosure of DIRECTV’s 

confidential information.  (Id. at ¶ 6.)  In short, the HSP agreement contains DIRECTV’s 

confidential and proprietary information, and its terms require such information to be protected 

from disclosure. 

C. DIRECTV Did Not Receive Notice of the Potential Disclosure of Its 
Confidential Information Until After the Board Issued Its Order. 

 In November 2016, DIRECTV had discussions with DirectSat about producing a 

redacted copy of the HSP agreement to the Union, which DIRECTV believed arose in the 

context of DirectSat’s negotiations with the Union.  (Id. at ¶ 7.)  DIRECTV did not hear anything 

further from DirectSat on the issue after those discussions, and, until recently, believed the issue 

had been resolved.  (Id.)  Indeed, DIRECTV had no knowledge of this case, or the proceedings 

before the ALJ and the Board until DirectSat informed DIRECTV of the Board’s March 20, 

2018 decision.  (Id.)  Therefore, DIRECTV has had no opportunity to protect its confidential 

information.  Accordingly, DIRECTV now files this motion.  Moreover, DIRECTV’s request to 

reopen the record and for the Board to reconsider its decision is timely, because it is being filed 

within 28 days of the Board’s March 20 decision and order, and before this matter has been 

transferred to a court of appeals.  See R&R § 102.48(c)(2). 
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II. ARGUMENTS AND AUTHORITIES  

 There is good cause to grant DIRECTV’s Motion to Intervene, Reopen the Record and 

for Reconsideration of the Board’s decision for several reasons.   

 First, although allowing intervention is discretionary with the Board, 29 U.S.C. § 160(b), 

third parties are routinely allowed to intervene in judicial proceedings to protect their 

confidential and proprietary information under Federal Rule of Civil Procedure 24.  See e.g., 

Formulabs, Inc. v. Hartley Pen Co., 275 F.2d 52, 56-57 (9th Cir. 1960) (trade secret licensor has 

right to intervene where its trade secrets may be disclosed in the pending litigation); FTC v. 

Advocate Health Care Network, 162 F. Supp. 3d 666, 673-74 (N.D. Ill. 2016) (granting motions 

to amend confidentiality order by intervenors, i.e., the third parties who “lined up to intervene in 

this matter and protect their confidential information from defendants’ perusal”); J.D. Fields & 

Co., Inc. v. Nucor Yamamoto Steel Co., No. 4:12-cv-00754-KGB, 2015 WL 12696208, *4 (E.D. 

Ark. June 15, 2015) (granting non-party’s motion to intervene for the limited purpose of 

protecting its confidential pricing information); Shire Dev. LLC v. Mylan Pharm., Inc., No. 8:12-

CV-1190-T-30AEP, 2013 WL 6858319, *1 (M.D. Fla. Dec. 30, 2013) (finding that non-parties’ 

interest in protecting disclosure of their confidential, proprietary business information is 

sufficient to justify intervention under Rule 24); Thurmond v. Compaq Computer Corp., No. 

1:99-CV-711, 2000 U.S. Dist. LEXIS 20893, *9 (E.D. Tex. June 26, 2000) (granting non-party’s 

motion to intervene to the extent necessary to argue its motion for protective order to protect its 

confidential information); Patt v. Family Health Sys., Inc., 189 F.R.D. 518, 520 (E.D. Wis. 1999) 

(noting that doctor was granted leave to intervene in motion for a protective order to prevent 

disclosure of confidential information); Nelson v. Greenspoon, 103 F.R.D. 118 (S.D.N.Y. 1984) 

(granting third party’s motion to intervene to protect potentially privileged documents, but 

finding the documents themselves not privileged); Int’l Truck & Engine Corp. v. Caterpillar, 
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Inc., 814 N.E. 2d 182 (Ill. App. 2004) (noting that in the underlying case, the court granted non-

party’s petition to intervene and request protective order to prevent plaintiff from disclosing 

confidential information in lawsuit).   

 Courts have found that a non-party seeking to protect its confidential information has a 

recognized interest in the underlying action, which may be impaired absent intervention.  See 

e.g., J.D. Fields, 2015 WL 12696208, at *3. Moreover, as seen in this case, having an aligned 

interest with one of the parties does not mean that the non-party’s interest will be adequately 

represented.  Id. at *4. 

 Second, the Board has repeatedly recognized the need to balance employers’ legitimate 

confidentiality interests with unions’ need for information.  See e.g., Detroit Edison Co. v. 

NLRB, 440 U.S. 301 (1979); Detroit Newspaper Agency, 317 NLRB 1071 (1995).  Therefore, 

when an employer asserts a confidentiality interest, the employer and the union must seek a 

mutually acceptable accommodation of their respective interests.  Detroit Newspaper Agency, 

317 NLRB at 1072.  These principles should apply with equal weight to situations involving the 

confidential information of a third party.  See U.S. Postal Service, 364 NLRB No. 27, slip op. at 

3 (2016) (Member Miscimarra noting that the majority’s decision to order the immediate, un-

redacted production of requested documents gave no consideration to the confidentiality interests 

of “an innocent third party,” whose business interests also deserved protection).  Here, unless 

DIRECTV is permitted to intervene, it will have no opportunity to assert its confidentiality 

interest or attempt to find a mutually acceptable approach that will accommodate its interest and 

the obligations and needs of the parties.  

 Third, DIRECTV will present evidence regarding the HSP agreement and the 

confidential and proprietary nature of DIRECTV’s information contained therein, which is 
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evidence that has not been previously presented.  The Board noted that DirectSat raised no issue 

regarding the confidential nature of the HSP agreement.  DirectSat, LLC, 366 NLRB No. 40, slip 

op. at 2, n.4.  DIRECTV seeks to intervene to protect its own confidential information, not 

DirectSat’s confidential information.  Because the confidential and proprietary nature of the HSP 

agreement as to DIRECTV has not been presented in these proceedings, it is thus information not 

previously available to or considered by the ALJ or the Board.   

 Fourth, failure to allow DIRECTV to intervene and protect its confidential information 

will leave DIRECTV vulnerable and without a meaningful remedy.  Although DirectSat failed to 

assert a confidentiality argument, it is DIRECTV that will be harmed when its confidential 

information is disclosed if the Board’s order is ultimately enforced by a court or complied with 

by DirectSat.  Thus, DIRECTV should be allowed to intervene and present the necessary 

evidence so the Board can adequately assess DIRECTV’s interests in reconsidering this case.  

The normal course in judicial proceedings is to allow a third party to intervene to protect its 

confidential information.  See e.g., Advocate Health Care Network, 162 F. Supp. 3d at 673-74 

(granting motions to amend confidentiality order by intervenors, i.e., the third parties who “lined 

up to intervene in this matter and protect their confidential information from defendants’ 

perusal”); Thurmond, 2000 U.S. Dist LEXIS 20893, at *9 (granting non-party’s motion to 

intervene to the extent necessary to argue its motion for protective order to protect its 

confidential information). 

 Finally, DIRECTV’s Motion is timely.  There is no time limit in section 10(b) as to when 

a motion to intervene must be filed. 29 U.S.C. § 160(b).  DIRECTV was not aware of the risk 

that its confidential information may be disclosed until DirectSat informed DIRECTV of the 

Board’s decision and order.  And DIRECTV has promptly taken action upon its receipt of this 
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information.  The Board’s rules state that motions for reconsideration must be filed within 28 

days of the order at issue, and thus, this motion is filed within 28 days of the Board’s March 20 

order.  See R&R § 102.48(c)(2).   

III. CONCLUSION 

 In conclusion, the Board’s decision and order in this case requires DirectSat to disclose 

DIRECTV’s confidential and proprietary information without adequately protecting DIRECTV’s 

interests.  As soon as DIRECTV learned of the Board’s decision and order, it took steps to 

request intervention and an opportunity to present evidence of its confidentiality interests so the 

Board can consider those interests in deciding this case.  Therefore, DIRECTV respectfully 

requests that the Board grant this motion, allow DIRECTV to intervene in these proceedings, re-

open the record so DIRECTV can present evidence of the confidential and propriety nature of 

the HSP contract, and reconsider this case, given that new information.  DIRECTV further 

requests that the Board grant DIRECTV any other relief, legal or equitable, to which it is 

entitled.   
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Dated: April 4, 2018     Respectfully submitted,  

                                         
       _______________________ 

ARTHUR T. CARTER 
ARRISSA K. MEYER 
LITTLER MENDELSON, P.C. 
2001 Ross Avenue, Suite 1500 
Dallas, Texas 75201-2931 
Telephone: (214) 880-8105 
Facsimile: (214) 594-8601 
atcarter@littler.com 
akmeyer@littler.com  
 
A. JOHN HARPER III 
LITTLER MENDELSON, P.C. 
1301 McKinney St.  
Houston, Texas 77010 
Telephone: (713) 652-4750 
Facsimile: (713) 513-5978 
ajharper@littler.com 
 
STEPHEN J. SFERRA 
LITTLER MENDELSON, P.C. 
1100 Superior Avenue, 20th Floor  
Cleveland, Ohio 44114 
Telephone: (216) 623-6089 
Facsimile: (216) 549-0538 
ssferra@littler.com 
 
Attorneys for Intervenor 
DIRECTV, LLC 
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CERTIFICATE OF SERVICE 
 

 The undersigned affirms that on April 4, 2018, the foregoing Motion to Intervene, Re-
Open the Record and For Reconsideration was filed with the National Labor Relations Board 
using the e-filing system at www.nlrb.gov, and that copies were served on the following 
individuals by electronic mail and FedEx Delivery: 
 
Elizabeth Cortez, Esq. 
Counsel for the General Counsel 
National Labor Relations Board, Region 13 
219 S. Dearborn St., Suite 808 
Chicago, IL 60604 
Elizabeth.Cortez@nlrb.gov  
 
Gilbert A. Cornfield, Esq. 
Cornfield and Feldman, LLP 
25 East Washington Street, Suite 1400 
Chicago, IL 60602-1708 
GCornfield@cornfieldandfeldman.com 
 
Eric P. Simon 
Douglas J. Klein 
Jackson Lewis P.C. 
666 Third Avenue, 29th Floor 
New York, New York 10017 
Douglas.Klein@jacksonlewis.com  
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

DIRECTSAT USA. LLC,

Employer
and

INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKFRS. LOCAL UNION 21.
AFL-CIO, CASE NO. I3-CA-176621

Union
and

DIRECTV. LLC

Intervenor

DECLARATION OF JOHN SELLERS

I. John Sellers, declare as follows:

I. I am over the age of eighteen (12) and am competent to testify to the mailers

contained herein. This declaration is based upon my personal knowledge.

2. 1 am currently employed by AT&T, Inc. as the Assistant Vice President —

Network Services. I have held this position or a substantially-similar one since 2012. In this

position. I am responsible for managing Inten’enor DIRECTV, LLC’s (“DIRECTV”) Home

Service Provider (“HSV’) agreement with DirectSal USA. LLC (“DirectSat”) - the employer in

the above-captioned case.

3. DIRECTV provides broadcast satellite television services to consumers in the

United States. It is wholly owned by AT&T, Inc. Under the HSP agreement. DirectSat

employees provide installation and repair services to DIRECTV subscribers.
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4. The HSP agreement contains multiple terms and provisions that DIRECTV views

as confidential and proprietary, including DTRECTV’s pricing, commission rates, service

territories, service and installation processes, quality standards, sales processes, and incentive

structure, as well as links to internal documents. The bottom of each page of the HSP agreement

states:

Proprietary and Confidential

This Agreement and Information contained therein is not for use or disclosure outside of

AT&T, its Affiliates, and third party representatives, and Contractor except under wTitten

agreement by the contracting parties.

Thus, DirectSat may not disclose the HSP agreement or the information it contains without

DIRECTV’s consent.

5. The i-ISP specifically establishes a procedure for handling court or government

agency directives to disclose confidential information provided pursuant to the agreement.

Section 3.14(d) of the HSP agreement states:

If a receiving Party is required to provide Information of a disclosing Party to any

court or government agency pursuant to a written court order, subpoena.

regulatory demand, request under the National Labor Relations Act (an “NLRA

Request”), or process of law, the receiving Party must, unless prohibited by

applicable law, first provide the disclosing Party with prompt written notice of

such requirement and reasonable cooperation to the disclosing Party should it

seek protective arrangements for the production of such Information. The

receiving Party will (i) take reasonable steps to limit any such provision of
Information to the specific Information required by such court or agency, and (ii)
continue to othenvise protect all Information disclosed in response to such order,

subpoena, regulation. NLRA Request. or process of law.

6. Further, under Section 3.36(c(x), it would be a non-curable breach of the

agreement for DirectSat to fail to meet its obligations regarding the use or disclosure of

DIRECTV ‘ s confidential information.

7. In November 2016. DIRECTV had discussions with DirectSat about producing a

redacted copy of the HSP agreement to the International Brotherhood of Electrical Workers
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agency directives to disclose confidential information provided pursuant to the agreement. 

Section 3.l4(d) ofthe HSP agreement states: 
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court or government agency pursuant to a written court order, subpoena, 
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Local 21 (“Union”), which DJRECTV believed arose in the context of DirectSat’s negotiations

with the Union. DIRECTV did not hear anything further from DirectSat on the issue after those

discussions, and, until recently, believed the issue had been resolved. DIRECTV did not receive

formal notice of this case as required under the HSP and had no knowledge of it, or the

proceedings before the Administrative Law Judge and National Labor Relations Board

(“Board”), until DirectSat informed DIRECTV of the Board’s March 20, 2018 decision.

I declare under penalty of perjury of the laws of the United States of America that the

foregoing is true and correct and this this declaration was executed on April 4, 2018.

Jolm seWers
Assistant Vice President — Network Services

AT&T, Inc.
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 

DIRECTSAT USA, LLC, 
 
   Respondent 
 and       Case    13-CA-176621 
   
INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL UNION 21, 
AFL-CIO, 
 Union 
        
 
 
JOINT RESPONSE IN OPPOSITION TO DIRECTV, LLC MOTION TO INTERVENE, 

RE-OPEN THE RECORD AND FOR RECONSIDERATION 
 
 On March 20, 2018, the Board affirmed the Administrative Law Judge’s rulings, 

findings, and conclusions that DirectSat USA, LLC (Respondent) violated Section 8(a)(5) of the 

Act.  On April 4, 2018, DIRECTV, LLC, (hereafter “DIRECTV”) moved pursuant to Section 

102.29 of the NLRB Rules and Regulations to Intervene, Re-Open the Record, and for 

Reconsideration by the Board.  DIRECTV’s Motion must be denied in its entirety.   

Regarding its Motion to Intervene, Section 102.29 of the NLRB’s Rules and Regulations 

makes no provision for DIRECTV to intervene at this late stage of the proceedings.  Specifically, 

Section 102.29 of the Board’s Rules and Regulations, states in pertinent part: 

Any person desiring to intervene in any proceeding shall file a motion  
in writing . . . stating the grounds upon which such person claims an  
interest. Prior to the hearing, such a motion shall be filed with the Regional 
Director issuing the complaint . . .The Regional Director shall rule upon  
all such motions filed prior to the hearing, and shall cause a copy of said  
rulings to be served on the other parties, or may refer the motion to the 
administrative law judge for ruling . . . The Regional Director or the 
administrative law judge, as the case may be, may by order permit  
intervention in person or by counsel or other representative to such extent  
and upon such terms as he may deem proper. 
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Nor do any other provisions of the NLRB’s Rules and Regulations provide for intervention of a 

party after both the Administrative Law Judge and the Board have issued their decisions.  

Accordingly, DIRECTV’s motion to intervene must be denied. 

Because DIRECTV is not a party to this proceeding, its arguments regarding 

reconsideration and re-opening the record must also fail inasmuch as NLRB Rules and 

Regulations apply only to parties to a proceeding. (See Rules and Regulations Sec. 102.48) 

  However, under the Federal Rules of Civil Procedure, when a movant has no right to 

intervention, a judge has the discretion to grant permissive intervention where the movant “has a 

claim or defense that shares with the main action a common question of law or fact.”  Fed. R. 

Civ. P. 24(b). In assessing whether to grant permissive intervention, the judge may consider a 

variety of factors, including: 

the nature and extent of the intervenors’ interest, their standing to raise 
relevant legal issues, . . . whether the intervenors’ interests are adequately 
represented by other parties, ...and whether the parties seeking intervention 
will significantly contribute the full development of the underlying factual 
issues in the suit and to the just and equitable adjudication of the legal 
questions presented. 

 
Spangler v. Pasadena City Bd. of Ed., 552 F.2d 1326, 1329 (9th Cir. 1977) (footnotes omitted). 

There is a presumption of adequacy of representation when the movant has the same ultimate 

objective as an existing party. League of United Latin Am. Citizens v. Wilson, 131 F.3d 1297, 

1305 (9th Cir. 1997). In this case, DIRECTV’s interests were aligned with those of Respondent 

DirectSat. It is clear that Respondent DirectSat had a full opportunity to argue its position, 

including raising any confidentiality and proprietary concerns that existed by virtue of its written 

agreements with DIRECTV, through the proceedings before the Administrative Law Judge and 

once again before the Board. Permissive intervention is neither necessary, nor appropriate 

inasmuch as the record before both the Administrative Law Judge and Board was developed and 
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adjudicated in full. 

Moreover, the federal rules specifically require that, “[i]n exercising its discretion, the 

court must consider whether the intervention will unduly delay or prejudice the adjudication of 

the original parties’ rights.” Fed. R. Civ. P. 24(b)(3). Counsel for the General Counsel notes that 

there is "a strong policy favoring an end to litigation." R.L. Polk & Co., 313 NLRB 1069, 1071 

and n.11 (1994). In this case, allowing DIRECTV to reopen the record would  further delay the 

effectuation of the Board’s order requiring Respondent to provide a full unredacted copy of the 

HSP agreement.  

Even assuming DIRECTV was a party to the proceeding, which it is not, the Board's 

Rules and Regulations permit re-opening of an administrative record only under extraordinary 

circumstances not present here.  Thus, DIRECTV must demonstrate that the evidence it wishes 

to proffer is "newly discovered" within the meaning of § 102.48(d)(1) of the Board's Rules and 

Regulations. The Board has explicitly and consistently held that "[n]ewly discovered evidence is 

evidence which was in existence at the time of the hearing which could not be discovered by 

reasonable due diligence" APL Logistics, Inc., 341 NLRB 994 (2004). See also Machinists Lodge 

91 (United Technologies), 298 NLRB 325, n. 1 (1990), enfd., 934 F.2d 1288 (2d Cir. 1991); 

Fitel/Lucent Technologies, 326 NLRB 46, n.1 (1998); Allis-Chalmers, Corp., 286 NLRB 219, n. 

1 (1987); A.N. Electric Corp., 276 NLRB 887, n. 1 (1985); Lincoln Hills Nursing Home, Inc., 

266 NLRB 740, n. 1(1983); Owen Lee Floor Service, 250 NLRB 651, n. 2 (1980) (When a party 

seeks to introduce evidence after the close of an unfair labor practice hearing that it did not 

introduce during the hearing, a party must prove that it acted with “the diligence required to 

establish that it was excusably ignorant” of the existence of the new evidence. Fitel/Lucent 

Technologies, Inc., 326 NLRB 46, 46 at fn. 1 (1998).) 

Here, DIRECTV is seeking to introduce evidence regarding the HSP agreement and the 
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purported confidential and proprietary nature of information contained therein as a reason to 

prevent compliance with the Board Order.  This argument does not qualify as newly discovered 

evidence .  By their own admission, DIRECTV in its Motion unequivocally states that in 

November 2016,  it had discussions with Respondent DirectSat about producing a redacted copy 

of the HSP agreement to the Union.  (DIRECTV’s Motion, p. 4).    DIRECTV failed to exercise 

due diligence with regard to the outcome of this issue by engaging in any type of follow up as to 

the resolution of the matter with DirectSat. DIRECTV’s admitted failure to exercise due 

diligence in the first instance is not a proper basis to allow it to charge in at this late stage of the 

proceedings and re-open the record.  

 Finally, even assuming DIRECTV was a party to these proceedings and could properly 

bring these motions,  to prevail in its request for reconsideration, DIRECTV must also show that 

consideration of any  additional evidence it sought to provide would require a different result 

than what has been ordered by the Board. DIRECTV has not made the required showing.  

In the instant case, the Board noted that although Respondent DirectSat did provide a 

partial response to the Union, the Respondent never made an attempt to show the Union that the 

remainder of the HSP agreement lacked information relevant to the scope of unit work. DirectSat 

USA, LLC 366 NLRB No. 40 (2018).  DIRECTV’s Motion for reconsideration and to reopen this 

case would not change the results of the Board decision inasmuch as it would not address 

Respondent’s unlawful failure to demonstrate to the Union that those portions of the HSP 

agreement it refused to provide lacked information relevant to the scope of unit work.   

  For the above reasons, Counsel for the General Counsel and the Union ask that 

DIRECTV’s Motion be denied in its entirety. 

 Dated: April 19, 2018 

 

JA283

USCA Case #18-1092      Document #1769280            Filed: 01/18/2019      Page 288 of 323



 - 5 - 

      /s/ Elizabeth S. Cortez     
      Elizabeth S. Cortez 
      Counsel for the General Counsel   
      National Labor Relations Board, Region 13 

219 S. Dearborn St., Suite 808 
Chicago, IL 60604 
Elizabeth.Cortez@nlrb.gov 
 
/s/ Gilbert Cornfield 
Gilbert Cornfield, Attorney  
CORNFIELD AND FELDMAN LLP 
25 E. Washington Street., Suite 1400 
Chicago, IL 60602 
GCornfield@cornfieldandfeldman.com 
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CERTIFICATE OF SERVICE 
 

The undersigned hereby certifies that the Joint Response in Opposition to DIRECTV, LLC 
Motion to Intervene, Re-Open the Record and for Reconsideration were electronically filed with 
the National Labor Relations Board on this 19th day of April 2018, and true and correct copies of 
the document have been served on the parties in the manner indicated below on the same date. 
 
Via Electronic Mail: 
 
Douglas J. Klein, Attorney 
JACKSON LEWIS P.C. 
666 Third Avenue 
New York, NY 10017 
Email: kleind@jacksonlewis.com 
 

Arthur T. Carter, Attorney 
Arrissa K. Meyer, Attorney 
LITTLER MENDELSON, P.C. 
2001 Ross Avenue, Suite 1500 
Dallas, Texas 75201-2931 
Email: atcarter@littler.com 
Email: akmeyer@littler.com 

 
Gilbert Cornfield, Attorney  
CORNFIELD AND FELDMAN LLP 
25 East Washington Street 
Suite 1400 
Chicago, IL 60602 
Email: gcornfield@cornfieldandfeldman.com 
 

A. John Harper III, Attorney 
LITTLER MENDELSON, P.C. 
1301 McKinney St. 
Houston, Texas 77010 
Email: ajharper@littler.com 

 

 Stephen J. Sferra, Attorney 
LITTLER MENDELSON, P.C. 
1100 Superior Avenue, 20th Floor 
Cleveland, Ohio 44114 
Email: ssferra@littler.com 

 
 

 
 

       /s/ Elizabeth S. Cortez 
       Elizabeth S. Cortez 

Counsel for the General Counsel 
       National Labor Relations Board 
       Region 13 
       219 South Dearborn Street, Suite 808 
       Chicago, Illinois 60604 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 

DIRECTSAT USA, LLC, 

                                        Employer 
and 

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL UNION 21, 
AFL-CIO, 

                                         Union 
and 
 
DIRECTV, LLC 
  

                Intervenor 

 

 

CASE NO. 13-CA-176621 
   

  
 

 
 

 

DIRECTV, LLC’S REPLY IN SUPPORT OF ITS MOTION TO INTERVENE, RE-OPEN 
THE RECORD AND FOR RECONSIDERATION  

 
DIRECTV, LLC (“DIRECTV”) filed its Motion to Intervene, Re-open the Record and for 

Reconsideration (the “Motion”) on April 4, 2018.  On April 19, 2018, Counsel for the General 

Counsel and the International Brotherhood of Electrical Workers, Local Union 21, AFL-CIO (the 

“Union”) filed their Joint Response in Opposition to DIRECTV’s Motion, asserting several 

arguments as to why DIRECTV’s Motion should be denied.  None of them are persuasive.  

DIRECTV now files this Reply.   

I. THE BOARD’S RULES DO NOT PROHIBIT DIRECTV FROM INTERVENING 
AT THIS STAGE OF THE PROCEEDINGS. 

Contrary to the Counsel for the General Counsel’s and the Union’s argument, Section 

102.29 of the NLRB’s Rules and Regulations does not foreclose DIRECTV’s ability to 

intervene.  There is no time-frame, whether permissive or restrictive, set forth in the Board’s 

rules on intervention.  Accordingly, this is no basis on which to deny DIRECTV’s Motion.  
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II. DIRECTV AND DIRECTSAT HAVE SEPARATE INTERESTS. 

 Relying on the doctrine of permissive intervention, Counsel for the General Counsel and 

the Union further argue that DIRECTV’s Motion should be denied because its interests are 

“aligned” with DirectSat’s interests.  Counsel for the General Counsel and the Union are 

incorrect for several reasons.   

 They first claim that DirectSat and DIRECTV have the same ultimate objective, so there 

is a “presumption” that DIRECTV’s interests were adequately represented, which is one of the 

factors a judge may consider in evaluating a motion to intervene.  Significantly, “Rule 24(b) does 

not list inadequacy of representation as one of the considerations for the court in exercising its 

discretion under Rule 24(b)”, so “it is clearly a minor factor at most.”  Allco Fin. Ltd. v. Etsy, 

300 F.R.D. 83, 88 (D. Conn. 2014); see also South Dakota v. U.S. Dep’t of Interior, 317 F.3d 

783, 787 (8th Cir. 2003) (noting that adequacy of representation “is only a minor variable in the 

Rule 24(b) decision calculus”).  Accordingly, permissive intervention may be appropriate even 

where representation was adequate.  Allco Fin. Ltd., 300 F.R.D. at 88.    

 Regardless, DIRECTV can satisfy the “minimal” burden of showing inadequate 

representation because courts have recognized that having an aligned interest with one of the 

parties does not mean that the non-party’s interest in protecting its confidential information will 

be adequately represented.  See, e.g., Gov’t Accountability Project v. Food and Drug Admin., 

181 F. Supp. 3d 94, 96 (D.C. Cir. 2015) (explaining that in FOIA litigation, the government and 

intervenor may be partially aligned, but the government is interested in fulfilling its FOIA 

obligations, whereas the intervenor is interested in preventing disclosure of its confidential 

materials); J.D. Fields & Co., Inc. v. Nucor Yamamoto Steel Co., No. 4:12-cv-00754-KGB, 2015 

WL 12696208, *4 (E.D. Ark. June 15, 2015) (although defendant and intervenor both opposed 

plaintiff’s motion to compel, intervenor had better understanding of value of confidential 
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information and stronger motivation to protect its own confidential information); Northrop 

Grumman Info. Tech., Inc. v. U.S., 74 Fed. Cl. 407, 420 (2006) (“[W]hile it is true that the 

government has a statutory duty not to release Lockheed’s proprietary information…it may very 

well not vociferously protect Lockheed’s secrets as Lockheed would”).  In fact, DirectSat has not 

adequately represented DIRECTV’s interests because at no point has DirectSat addressed or 

even asserted that the HSP contains DIRECTV’s confidential information.  See DirectSat USA, 

LLC, 366 NLRB No. 40, slip op. at 2, n.4 (March 20, 2018) (noting that DirectSat “did not, at 

any point, object to disclosing the full HSP on grounds that doing so could reveal information of 

a confidential, proprietary, or trade-secret nature”). 

 Moreover, DIRECTV and DirectSat have different legal positions with respect to the 

HSP.  DirectSat argued that the entire, un-redacted HSP was not relevant to the Union’s role as 

bargaining agent for certain of its employees.1  Regardless of the HSP’s relevance, DIRECTV 

seeks to protect its confidential information contained in the HSP.  Rather than seeking an order 

that the HSP need not be disclosed on relevance grounds, DIRECTV seeks an order allowing it 

to intervene to present evidence of its separate interests in the confidential and propriety nature 

of the HSP.  Counsel for the General Counsel and the Union thus paint with too broad a brush in 

an effort to disguise the real differences between DIRECTV’s and DirectSat’s interests. 

III. GRANTING DIRECTV’S MOTION WOULD NOT RESULT IN UNDUE DELAY. 

Counsel for the General Counsel and the Union argue that granting DIRECTV’s Motion 

would “further delay the effectuation of the Board’s order requiring Respondent to provide a full 

un-redacted copy of the HSP agreement” and cite the Board’s policy favoring an end to litigation 

                                                 
1 DirectSat also argued that it was denied due process because the Administrative Law Judge 
decided the case on an unlitigated theory.  DIRECTV need not and does not take any position on 
this argument. 
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in urging the Board to deny DIRECTV’s Motion.  See Response at 3 (citing Fed R. Civ. P. 

24(b)(3) and R.L. Polk & Co., 313 NLRB 1069, 1071 & n.11 (1994)).  As an initial matter, this is 

a policy that the Board itself has not followed.  See, e.g., NLRB v. Ancor Concepts, 166 F.3d 55, 

59 (2d Cir. 1999) (criticizing the Board for a 4 1/2 year delay in deciding a case).    

Further, this case has been pending for almost two years as it is, and DirectSat has filed a 

Petition for Review of the Board’s order in the United States Court of Appeals for the D.C. 

Circuit.  See DirectSat’s Petition for Review, Case No. 18-1092 (D.C. Cir. April 3, 2018).  Thus, 

even absent DIRECTV’s intervention, DirectSat would not be producing an un-redacted copy of 

the HSP to the Union anytime soon, so the risks of delay and prejudice caused by DIRECTV’s 

intervention are minimal.   

IV. DIRECTV WAS UNDER NO OBLIGATION TO MONITOR THE LITIGATION 
OF ITS SUBCONTRACTORS AS A PREREQUISITE TO INTERVENING IN 
THIS CASE. 

Finally, Counsel for the General Counsel and the Union contend that because DIRECTV 

seeks to make arguments based on the HSP, and had discussions with DirectSat in November 

2016 about redacting the HSP for production to the Union, there is no “new evidence” to be 

presented, and further, DIRECTV failed to exercise diligence by not following up with DirectSat 

as to the status of this matter.  See Response at 3-4.    This line of reasoning ignores the facts that 

no evidence or arguments were presented in this case about DIRECTV’s confidentiality interests.  

This is a different issue than whether DirectSat proved that the portions of the HSP not produced 

“lacked information relevant to the scope of unit work.”  Response at 4 (quoting DirectSat, USA, 

LLC 366 NLRB No. 40 (March 20, 2018)).  And had DIRECTV’s confidentiality interests been 

presented, the Board’s order could have been different—it could have ordered the parties to 

negotiate over a proper accommodation of those interests prior to production of the HSP.  See, 

e.g., Metropolitan Edison Co., 330 NLRB 107, 109 (1999) (appropriate remedy is to give parties 
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an opportunity to bargain over an accommodation); Pennsylvania Power, 301 NLRB 1104, 

1108, n.18 (noting that “the Board’s usual view [is] that parties should bargain over the 

disclosure of partially confidential information”). 

Counsel for the General Counsel and the Union also argue that DIRECTV “failed to 

exercise due diligence” because it did not “follow-up” with DirectSat about the resolution of this 

matter.  Laying aside the implicit mischaracterization of DIRECTV’s evidence in this regard,2 

there are two problems with this reasoning:  First, as stated above, there is still no “resolution” to 

this matter because Board orders are not self-enforcing and DirectSat has appealed to the D.C. 

Circuit.   

Second, and perhaps more importantly, requiring DIRECTV to “follow up” with 

DirectSat in order to prove its diligence places a nearly impossible burden on DIRECTV.  In 

order to meet such a burden in this and future cases, DIRECTV would have to monitor the 

collective bargaining negotiations and litigation positions taken by each of its subcontractors and 

vendors, and the information produced in connection with same.  Not only does such an 

argument re-write the HSP,3 which contemplated DirectSat keeping DIRECTV informed rather 

than the other way around, but it shifts the burden of such diligence from the parties to the 
                                                 
2 The attached Amended Declaration of John Sellers attests to DIRECTV’s understanding that 
the November/December 2016 conversations with DirectSat were related to negotiations over 
production of the HSP to resolve an NLRB charge, not the pendency of litigation.  Indeed, 
contrary to the assertions by Counsel for the General Counsel and the Union, DIRECTV had no 
knowledge of the status of this litigation in November 2016 or at any time prior to the Board’s 
March 20, 2018 decision.  As explained therein, DIRECTV submits the Amended Declaration of 
John Sellers to correct some minor inaccuracies in the original declaration.     
3 Just as the Board cannot rewrite parties’ collective bargaining agreements or compel them to 
agree to certain terms, the Board also should not be able to rewrite the terms of a commercial 
contract involved in an NLRB proceeding.  Cf. H.K. Porter, Co. v. NLRB, 397 U.S. 99, 108 
(1970) (noting that one of the fundamental policies of the Act is freedom of contract and the 
Board has no authority to compel agreement or control contract terms); Employing 
Lithographers of Greater Miami v. NLRB, 301 F.2d 20, 28 (5th Cir. 1962) (stating that the court 
knows of no authority allowing the Board to rewrite contracts for the parties). 
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litigation to an innocent third party.   

Further, contrary to Counsel for the General Counsel’s and the Union’s argument, 

DIRECTV engaged in an appropriate amount of due diligence given its limited knowledge by 

conferring with DirectSat about the need to redact certain provisions of the HSP to protect 

DIRECTV’s confidential information and then relying on DirectSat—again, the party to the 

litigation and a party to the HSP—to make the necessary arguments.  Thus, it is not any lack of 

due diligence by DIRECTV that made DIRECTV’s Motion necessary.   

V. CONCLUSION 

 DIRECTV respectfully requests that the Board grant its Motion, allow DIRECTV to 

intervene in these proceedings, re-open the record so DIRECTV can present evidence of the 

confidential and propriety nature of the HSP, and reconsider this case, given that new 

information.  DIRECTV further requests that the Board grant DIRECTV any other relief, legal or 

equitable, to which it is entitled.   

 

  

JA291

USCA Case #18-1092      Document #1769280            Filed: 01/18/2019      Page 296 of 323



 
 

7 
 

Dated: April 25, 2018     Respectfully submitted,  

                                         
       _______________________ 

ARTHUR T. CARTER 
Texas Bar No. 00792936 
ARRISSA K. MEYER 
Texas Bar No. 24060954 
LITTLER MENDELSON, P.C. 
2001 Ross Avenue, Suite 1500 
Dallas, Texas 75201-2931 
Telephone: (214) 880-8105 
Facsimile: (214) 594-8601 
atcarter@littler.com 
akmeyer@littler.com  
 
A. JOHN HARPER III 
Texas Bar No. 24032392 
LITTLER MENDELSON, P.C. 
1301 McKinney St.  
Houston, Texas 77010 
Telephone: (713) 652-4750 
Facsimile: (713) 513-5978 
ajharper@littler.com 
 
STEPHEN J. SFERRA 
LITTLER MENDELSON, P.C. 
Ohio Bar No. 0037286 
1100 Superior Avenue, 20th Floor  
Cleveland, Ohio 44114 
Telephone: (216) 623-6089 
Facsimile: (216) 549-0538 
ssferra@littler.com 
 
Attorneys for Intervenor 
DIRECTV, LLC 
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CERTIFICATE OF SERVICE 
 

 The undersigned affirms that on April 25, 2018, the foregoing Motion to Intervene, Re-
Open the Record and For Reconsideration was filed with the National Labor Relations Board 
using the e-filing system at www.nlrb.gov, and that copies were served on the following 
individuals by electronic mail and FedEx Delivery: 
 
Elizabeth Cortez, Esq. 
Counsel for the General Counsel 
National Labor Relations Board, Region 13 
219 S. Dearborn St., Suite 808 
Chicago, IL 60604 
Elizabeth.Cortez@nlrb.gov  
 
Gilbert A. Cornfield, Esq. 
Cornfield and Feldman, LLP 
25 East Washington Street, Suite 1400 
Chicago, IL 60602-1708 
GCornfield@cornfieldandfeldman.com 
 
Eric P. Simon 
Douglas J. Klein 
Jackson Lewis P.C. 
666 Third Avenue, 29th Floor 
New York, New York 10017 
SimonE@jacksonlewis.com 
Douglas.Klein@jacksonlewis.com  
 
 
 

 
_________________________ 
ARTHUR T. CARTER 

 
 
 
Firmwide:154182608.4 075690.1016  
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

DIRECTSA T USA, LLC, 

Employer 
and 

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL UNION 21, 
AFL-CIO, 

Union 
and 

DIRECTV, LLC 

Intervenor 

CASE NO. 13-CA-176621 

AMENDED DECLARATION OF JOHN SELLERS 

I, John Sellers, declare as follows: 1 

1. I am over the age of eighteen (18) and am competent to testify to the matters 

contained herein. This declaration is based upon my personal knowledge. 

2. I am currently employed by AT&T, Inc. as the Assistant Vice President -

Network Services. I have held this position or a substantially-similar one since 2012. In this 

position, I am responsible for managing Intervenor DIRECTV, LLC's ("DIRECTV") Home 

Service Provider ("HSP") agreement with DirectSat USA, LLC ("DirectSat") - the employer in 

the above-captioned case. 

1 In the Declaration of John Sellers attached to DIRECTV's motion, DIRECTV inadvertently 
referenced the wrong version of the HSP agreement. Although DIRECTV believes the 
differences in the two agreements' confidentiality provisions are not material, DIRECTV 
submits this Amended Declaration of John Sellers in the interest of accuracy. Paragraphs 4, 5, 6, 
and 7 have been revised. 
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differences in the two agreements' confidentiality provisions are not material, DlRECTV 
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3. DIRECTV provides broadcast satellite television services to consumers in the 

United States. It is wholly owned by AT&T, Inc. Under the HSP agreement, DirectSat 

employees provide installation and repair services to DIRECTV subscribers. 

4. The HSP agreement contains multiple terms and provisions that DIRECTV views 

as confidential and proprietary, including DIRECTV's pricing, commission rates, service 

territories, service and installation processes, quality standards, sales processes, and incentive 

structure. Thus, Section 23(a) of the HSP agreement specifically defines "Confidential 

Information" to include "the terms of this Agreement." Section 23(b) prohibits DirectSat from 

using Confidential Information "for any reason whatsoever (other than to perform this 

Agreement)" and requires DirectSat to ensure that DIRECTV's Confidential Information is 

protected. 

5. The HSP also references a procedure for handling court or government agency 

directives to disclose confidential information provided pursuant to the agreement. Section 23( d) 

of the HSP agreement provides that before disclosing any such confidential information pursuant 

to a government agency or court order, DirectSat must first "provide[] notice to DIRECTV prior 

to any such disclosure and use[] reasonable efforts to obtain confidential treatment for the 

information" to avoid violating its confidentiality obligations. 

6. Further, under Section 8(c)(x), it would be a non-curable breach of the agreement 

for DirectSat to fail to meet its obligations regarding the use or disclosure of DIRECTV's 

confidential information. 

7. In November/December 2016, DIRECTV had discussions with DirectSat about 

producing a redacted copy of the HSP agreement to the International Brotherhood of Electrical 

Workers Local 21 ("Union"), which DIRECTV believed arose in the context of DirectSat's 
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negotiations to resolve a National Labor Relations Board ("NLRB") charge. DIRECTV did not 

hear anything further from DirectSat on the issue after those discussions, and, until recently, 

believed the issue had been resolved. DIRECTV did not receive notice of this case as 

contemplated by the HSP and had no knowledge of the proceedings before the Administrative 

Law Judge and NLRB, until DirectSat informed DIRECTV of the Board's March 20, 2018 

decision. 

I declare under penalty of perjury of the laws of the United States of America that the 

foregoing is true and correct and this this declaration was executed on April 24, 2018. 

Assistant ICe President - Network Services 
AT&T, Inc. 
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contemplated by the HSP and had no knowledge of the proceedings before the Administrative 

Law Judge and NLRB, until DirectSat informed DIRECTV of the Board's March 20, 2018 

decision. 

I declare under penalty of perjury of the laws of the United States of America that the 

foregoing is true and correct and this this declaration was executed on April 24, 2018. 

g~~ John Sell s 
:Sistant ~ - Network Services 
AT&T, Inc. 
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NOTICE:  This opinion is subject to formal revision before publication in the 
bound volumes of NLRB decisions.  Readers are requested to notify the Ex-
ecutive Secretary, National Labor Relations Board, Washington, D.C.  
20570, of any typographical or other formal errors so that corrections can 
be included in the bound volumes.

DirectSat USA, LLC and International Brotherhood 
of Electrical Workers, Local Union 21, AFL–
CIO.  Case 13–CA–176621

July 25, 2018

ORDER DENYING MOTION

BY CHAIRMAN RING AND MEMBERS PEARCE 

AND MCFERRAN

On March 20, 2018, the Board issued its Decision and 
Order in this proceeding, in which it found that the Re-
spondent, DirectSat USA, LLC, violated Section 8(a)(5) 
and (1) of the Act by failing and refusing to provide the 
Charging Party Union with a full, unredacted copy of the 
Home Services Provider agreement (HSP) between the 
Respondent and DirecTV, LLC.  DirectSat USA, LLC, 
366 NLRB No. 40 (2018).  On April 4, 2018, DirecTV, 
LLC (DirecTV), which is not a party to this proceeding, 
filed a motion to intervene, to reopen the record, and for 
reconsideration of the Board’s decision.  The General 
Counsel and the Charging Party filed a joint opposition 
and DirecTV filed a reply.  For the reasons set forth be-
low, DirecTV’s motion is denied.1

I.

The Respondent installs and services satellite televi-
sion equipment for DirecTV.  This dispute arose while 
the Respondent and the Charging Party were bargaining 
over their first collective-bargaining agreement.  The 
Respondent submitted a scope-of-work proposal contain-
ing the following provision:  “In the event [the Respond-
ent] is engaged with respect to products or services other 
than those provided pursuant to its Home Service Pro-
vider agreement with DirecTV . . . , such work shall not 
be deemed bargaining unit work.”  DirectSat, 366 NLRB 
No. 40, slip op. at 4 (emphasis in original).  The Charg-
ing Party requested to see the full HSP; the Respondent 
refused and provided only a few redacted excerpts.  Id., 
slip op. at 4-5.  

The Charging Party filed an unfair-labor-practice 
charge on May 20, 2016, and on September 23 the Gen-
eral Counsel issued a complaint alleging that the Re-
spondent had violated Section 8(a)(5) and (1) of the Act 
by failing and refusing to furnish the full, unredacted 
HSP to the Charging Party.  On April 10, 2017, the case 
was submitted on a stipulated record to Administrative 

                                        
1  The National Labor Relations Board has delegated its authority in 

this proceeding to a three-member panel.  Member Emanuel is recused 
and took no part in the consideration of this case.  

Law Judge Charles J. Muhl.  Before the judge, the Re-
spondent argued that the full HSP was irrelevant to the 
Union’s function as collective-bargaining representative.  
The Respondent did not argue that it was privileged to 
withhold the full HSP on the ground that it contained 
confidential information.  On July 20, 2017, the judge 
issued a decision and recommended Order finding the 
violation as alleged.

On March 20, 2018, the Board issued a Decision and 
Order affirming the judge’s decision, although on differ-
ent grounds.  The Board found that the Respondent’s 
proposal “effectively amounted to having the scope of 
bargaining-unit work defined by the HSP,” and thus ren-
dered “the entire HSP relevant to the negotiation, giving 
rise to a duty to provide the full, unredacted document to 
the Union.”  Id., slip op. at 2.  The Board also noted that 
the Respondent “did not, at any point, object to disclos-
ing the full HSP on grounds that doing so could reveal 
information of a confidential, proprietary, or trade-secret 
nature.”  Id., slip op. at 2 fn. 4.  The Board thus ordered 
the Respondent to furnish the full, unredacted HSP to the 
Charging Party.  Id., slip op. at 2.

II.

In its motion, DirecTV submits that it should be al-
lowed to intervene now in this proceeding and that the 
Board should reopen the record and reconsider its deci-
sion because DirecTV did not have a chance to defend its 
interest in maintaining the HSP’s confidentiality.  Di-
recTV contends that the HSP contains non-public infor-
mation that DirecTV views as confidential and proprie-
tary.  In support, DirecTV has supplied a declaration and 
an amended declaration by Assistant Vice President John 
Sellers.  Specifically, Sellers represents that the follow-
ing notice appears at the bottom of each page of the 
HSP:2

Proprietary and Confidential

This Agreement and Information contained therein is 
not for use or disclosure outside of AT&T, its Affili-
ates, and third party representatives, and Contractor ex-
cept under written agreement by the contracting par-
ties.[3]

According to Sellers, Section 3.14(d) of the HSP also 
contains the following provision:4

                                        
2  Sellers Decl. ¶ 4.
3  AT&T is DirecTV’s parent company.  We note that although the 

Respondent provided redacted copies of certain pages of the HSP to the 
Union, the “Proprietary and Confidential” notice did not appear on 
those copies.

4  Sellers Decl. ¶ 5.
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DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD2

If a receiving Party is required to provide Information 
of a disclosing Party to any court or government agen-
cy pursuant to a written court order, subpoena, regula-
tory demand, request under the National Labor Rela-
tions Act (an “NLRA Request”), or process of law, the 
receiving Party must, unless prohibited by applicable 
law, first provide the disclosing Party with prompt writ-
ten notice of such requirement and reasonable coopera-
tion to the disclosing Party should it seek protective ar-
rangements for the production of such Information.  
The receiving Party will (i) take reasonable steps to 
limit any such provision of Information to the specific 
Information required by such court or agency, and (ii) 
continue to otherwise protect all Information disclosed 
in response to such order, subpoena, regulation, NLRA 
Request, or process of law.

Sellers also asserts that Section 3.36(c)(x) of the HSP 
makes it a non-curable breach of contract for the Re-
spondent to fail to meet its obligations regarding the dis-
closure of confidential information.5  Finally, Sellers 
represents that, in November or December 2016, Di-
recTV had discussions with the Respondent about the 
latter producing portions of the HSP to the Charging Par-
ty, which DirecTV believed arose in the context of the 
Respondent’s negotiations to resolve a Board charge.  
According to Sellers, DirecTV did not hear anything 
further and assumed the matter had been resolved.6

III.

“Sec[tion] 10(b) of the Act expressly provides that in-
tervention in unfair labor practice proceedings is discre-
tionary with the Board, and not a matter of right.”  Medi-
Center of America, 301 NLRB 680, 680 fn. 1 (1991).  
We find no reason to exercise our discretion to grant Di-
recTV intervention in the present case.  Initially, we note 
the belated nature of DirecTV’s effort to intervene.  Di-
recTV filed its motion long after it knew or reasonably 
should have known that this proceeding could result, and 
indeed had resulted, in an order requiring full disclosure 
of the HSP.  Its motion was filed over 8 months after the 
judge ruled that the HSP should be disclosed unredacted 
and in full.  DirecTV argues that it did not learn the HSP 
might be disclosed in unredacted form until after the 
Board issued its Order.  Yet DirecTV admits that, as ear-
ly as November or December 2016, it discussed with the 
Respondent the possibility that the latter would produce 
information contained in the HSP in order to resolve a 
Board charge.  And while DirecTV claims it assumed the 
matter had been resolved, it cannot and does not dispute 

                                        
5  Sellers Decl. ¶ 6.
6  Sellers Am. Decl. ¶ 7.

that, months before this case was submitted to the judge, 
it was aware that a proceeding was underway that could 
affect its confidentiality interest in the HSP.  Nor does it 
matter whether DirecTV’s omission stemmed from the 
Respondent’s failure to keep DirecTV apprised of devel-
opments in this case or from DirecTV’s failure to exer-
cise due diligence.  The fact remains that DirecTV had 
ample notice and opportunity to seek intervention much 
earlier in this proceeding, but did not.  Moreover, Di-
recTV cites no case in which the Board has allowed a 
party who had such notice to intervene after the Board 
had already issued its decision.  We therefore deny Di-
recTV’s motion to intervene as untimely.  

Even if its motion were timely, DirecTV has not estab-
lished that it was a necessary party to this case.7  Assum-
ing without deciding that DirecTV has a confidentiality 
interest in the HSP, the Respondent shared that interest 
and could have adequately defended that interest before 
the Board.  Under the terms of the HSP, DirecTV and the 
Respondent share a community of interest in protecting 
the HSP’s confidentiality.  First, the “Proprietary and 
Confidential” notice prohibits disclosing the HSP outside 
of “AT&T, its Affiliates, and third party representatives, 
and [the Respondent],” thus treating the Respondent and 
DirecTV as equals with regard to its confidential nature.  
Second, the HSP requires the Respondent to defend its 
confidentiality in Board proceedings by notifying Di-
recTV of any disclosure request, cooperating with Di-
recTV in seeking protective arrangements, limiting any 
disclosure beyond what must be produced, and continu-
ing otherwise to protect all disclosed information.  And 
third, the HSP makes noncompliance with those re-
quirements an incurable breach of contract.  Together, 
those provisions establish that the Respondent’s confi-
dentiality interest in the HSP is commensurate with, if 
not defined by, DirecTV’s.  

In addition, the Respondent was fully capable of repre-
senting DirecTV’s interests in this case.  The HSP recog-
nizes as much by delegating to the Respondent the re-
sponsibility of protecting DirecTV’s confidentiality in-
terests in Board proceedings.  More importantly, the Re-
spondent had available the same panoply of defenses as 
DirecTV would have had DirecTV intervened earlier in 
the proceeding.  In these circumstances, the Respond-

                                        
7 Member Pearce would deny DirecTV’s motion to intervene based 

solely on its unjustified delay in filing the motion.  As explained above, 
DirecTV does not dispute that, months before this case was submitted 
to the judge, it was aware that a proceeding was underway that could 
result in an order requiring full disclosure of the HSP.  DirecTV never-
theless did not seek to intervene until after the Board had issued its 
decision, and it has failed to provide an adequate explanation for its 
failure to intervene at an earlier stage.
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ent’s failure to assert confidentiality as a defense may be 
a matter for resolution between the Respondent and Di-
recTV, but it is not a basis for granting DirecTV inter-
vention in this case.8  

For all of these reasons, DirecTV’s motion to intervene 
is denied.  Consequently, DirecTV’s requests to reopen 
the record and reconsider the Board’s decision are moot.  

Dated, Washington, D.C.  July 25, 2018

______________________________________
John F. Ring,                            Chairman

______________________________________
Mark Gaston Pearce,              Member

______________________________________
Lauren McFerran,              Member

(SEAL)            NATIONAL LABOR RELATIONS BOARD

                                        
8  The Respondent did assert other defenses that as a practical matter 

would have addressed DirecTV’s confidentiality concerns.  Thus, Di-
recTV’s confidentiality interest would have been entirely preserved if 
the Respondent had prevailed on its lack-of-relevance defense.
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

DIRECTSAT USA, LLC 

Respondent, 

-and-

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL UNION 
21, AFL-CIO, 

Union. 

Case No. 13-CA-176621 

RESPONDENT DIRECTSAT USA, LLC'S BRIEF IN SUPPORT OF ITS EXCEPTIONS 
TO THE DECISION OF THE ADMINISTRATIVE LAW JUDGE 

Pursuant to Section 102.46 ofthe National Labor Relations Board's ("NLRB" or 

the "Board") Rules and Regulations, Respondent DirectSat USA, LLC ("DirectS at" or 

"Respondent") submits this Brief in Support of its Exceptions to the July 20, 2017 Decision and 

Order ("Decision") of Administmtive Law Judge ("ALJ") Charles J. Muhl. DirectSat excepts to 

the ALJ's finding that DirectSat violated Section 8(a)(S) and (1) of the National Labor Relations 

Act ("NLRA" or "Act"). (D. 11 :23-24).1 

1 "(0. ---1" references the Decision by page and line numbers. 
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INTRODUCTION 

DirectSat installs and services satellite television equipment for DirecTV pursuant 

to a Home Service Provider agreement ("HSP Agreement") with DirecTV. During the course of 

extensive negotiations with IBEW, Local 21 (the "Union"), the Union requested a full copy of 

the HSP Agreement in connection with two discrete issues. The Union first requested the HSP 

Agreement in March 2016 in response to a proposal by DirectSat regarding the definition of unit 

work, which made a specific reference to services provided by DirectSat to DirecTV pursuant to 

the HSP Agreement. DirectSat provided that portion of the HSP Agreement which described the 

services covered by the HSP Agreement. The Union never asserted the response was inadequate 

or otherwise articulated why the response provided was insufficient. 

In May 2016, the Union again requested the HSP Agreement but asserted a new 

and different reason for its request. No longer asserting it needed the HSP Agreement in 

connection with any proposal advanced at the bargaining table, the Union now asserted it wanted 

to evaluate the extent of control of DirecTV on DirecSat. This request, however, was not 

presumptively relevant to the terms and conditions of employment of unit employees. The 

Union never provided any objective reason showing it had a reasonable basis to believe DirecTV 

controlled terms and conditions of employment of DirectSat employees. The relevance of the 

information was not apparent to DirectSat under the circumstances. Accordingly, DirectSat was 

not obligated to provide the full HSP Agreement. 

The Union filed an unfair labor practice charge alleging that DirectSat violated 

the Act by refusing to provide it with a complete, unredacted copy of the HSP Agreement. 

Complaint issued on September 23, 2016. The Complaint alleges that the HSP Agreement 

requested by the Union is necessary and relevant to the Union's performance of its duties as the 

1 

USCA Case #18-1092      Document #1769280            Filed: 01/18/2019      Page 308 of 323



JA304

exclusive-bargaining representative of bargaining unit employees, and DirectSat violated 8(a)(5) 

and (1) of the Act by refusing to provide the Union with a complete, unredacted copy of the HSP 

Agreement. 

The ALJ rejected both theories proffered by the General Counsel to establish 

relevance of a complete, unredacted copy of the HSP Agreement. The ALJ rejected the General 

Counsel's argument that the Union needed to determine if DirectSat and DirecT V were joint 

employers for purposes of collective bargaining, finding relevance was not established because 

the Union did not establish an objective basis for believing DirectSat and DirecTV were joint 

employers at the time the Union made its infOlmation request. Thc ALJ also rejected the 

General Counsel's theory that relevance was established because the Union was entitled to the 

full HSP Agreement to verify the accuracy of DirectS at' s claims concerning its relationship with 

DirecTV. However, instead of dismissing the Complaint, without any factual or legal support, 

the ALJ invented his own theory of relevance out of thin air to find a violation of the Act. In 

doing so, the ALJ misapplied Board law and denied DirectSat its due process right by finding a 

violation of the Act on a non-litigated theory. For these reasons, the ALJ's decision must be 

overturned. 

The ALJ found that a complete, unredacted copy of the HSP Agreement is 

relevant because the Union is entitled to verify the Respondent's claim that it has provided all 

relevant information, and therefore DirectSat violated the Act by not providing the Union with a 

complete, unredacted copy of the HSP Agreement. The ALJ provided no applicable legal 

support for this theory. Moreover, the ALJ's theory is totally circular and illogical. Relevance 

must be established before the employer is obligated to produce information. Relevance is not 

established under the Act and Board law simply because the Union requested to see information 

2 
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that is not presumptively relevant to establish relevance. The ALJ's theory puts the cart before 

the horse. The circularity is dizzying. 

If the ALJ's decision is not reversed, it will upend the logical legal framework 

requiring that the relevance of requested information be established before the employer is 

obligated to produce it. Upholding the ALJ's decision would afford the Union the light to no-

holds-barred access to employer infolmation that is not presumptively relevant simply by stating 

it is entitled to information because the employer has asserted the requested infonnation is not 

relevant. The Act and Board case law do not petmit let alone contemplate this outcome. 

Accordingly, DirectSat respectfully requests that the Board overturn the ALl's 

decision and dismiss the General Counsel's complaint in its entirety, with prejudice 

FACTS AND BACKGROUND2 

Pursuant to the HSP Agreement, DirectSat services and installs satellite television 

equipment for DirecTV Inc. ("DirecTV"), a satellite television service provider. (JSF ~ 7). On 

February 11, 2014, the Union was certified as the exclusive collective-bargaining representative 

of the following employees of Respondent ("Unit") for the purposes of collective bargaining 

within the meaning of Section 9(b) of the Act: 

(JSF n 12-13). 

All full-time and regular part-time Installation/Service Technicians 
employed by the Employer at its facility located at 9951 W 190th St, 
Mokena, Illinois, 60448, but excluding all other employees, 
confidential employees, guards, and supervisors as defined in the Act.3 

From September 4, 2014 through May 2016, the parties held approximately 24 

bargaining sessions for a first contract and reached tentative agreements on many non-economic 

2 The Parties agreed to joint, stipulated facts. Citations to the Joint StipUlation of Facts are cited as (JSF,---.J. 
Exhibits are cited as (JSF, Ex. ---.J. 
3 The Mokena facility relocated to South Holland, Illinois in or around May 2015. 

3 
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issues. (JSF ~ 15). On November 12, 2014, Respondent presented its first "New Product Lines" 

proposal (Company Proposal No. 29) to the Union. The proposal addressed whether future 

products or services other than the installation and servicing of satellite television services would 

be deemed Unit work. (JSF ~ 16; JSF Ex. 7). On December 10, 2014, the Union presented 

Respondent with a counterproposal to Company Proposal 29. (JSF, 17; JSF Ex. 8). On 

September 15, 2015, Respondent presented the Union with its second New Product Lines 

proposal (Company Proposal No. 74). (JSF ~ 18; JSF Ex. 9). On September 16, 2015, the Union 

presented Respondent with a counterproposal to Company Proposal No. 74. (JSF ~ 19; JSF Ex. 

10). 

On November 4, 2015, Respondent presented the Union with Proposal No. 78, 

replacing Company Proposal No. 74, which contained the following language: 

In the event the Employer is engaged with respect to product or 
services other than those pursuant to its Home Service Provider 
agreement with DirecTV .... 

(JSF ~ 20; JSF Ex. 11). 

In response to Respondent's Proposal No. 78, on November 23,2015, the Union, 

through Business Representative Dave Webster ("Webster"), via email, made an information 

request to Respondent's attorney, Eric P. Simon ("Simon,,)4 which provided in part: 

. .. one of the company proposals references the HSP agreement with 
DTV. Weld like a copy of the agreement referenced in the proposal. 

(JSF ~ 21; JSF Ex. 12). On December 4, 2015, Respondent, through its Human Resources 

Director, Lauren Dudley ("Dudley"), responded to the Union via email and provided the three 

4 At all material times, Simon held the position of Respondent's outside legal counsel and chief 
spokesperson in connection with collective bargaining negotiations between Respondent and the 
Union. (JSF ~ 11). 

4 
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pages of the HSP Agreement which identified the services provided by DirectSat to DirecTV 

pursuant to the HSP Agreement. (JSF 122; JSF Ex. 13). 

On February 16,2016, Webster, sent an email to Simon, which stated: 

I have heard that AT&T has extended the DirecTV contract 
with DirectSat for another 3 years. With AT&T & DirectSat 
both Installing [sic] the DirecTV Dish we need to understand 
the relationship between AT&T & DirectSat and the shared 
work. Please send a copy of the current agreement between 
DirectSat & AT &TIDTV for use in bargaining. 

(JSF 1 23; JSF Ex. 14).5 

On February 20, 2016, Simon responded to Webster's February 
16th email stating: 

We have no idea what you have heard or whom you have heard 
it from, but your "information" is erroneous. DirectSat has 
entered into no new agreements with AT&T. In early 2015, 
DirecTV extended its contract with DirectSat through 2018, 
but there has been nothing further. 

As to the substance of your request, you seem to assert is 
relevant because you believe DirecTV (I assume you refer to 
AT&T because of the recent acquisition of DirecTV by AT&T) 
and DirectSat have "shared" work. Again, you are mistaken. 
There is no "shared" work. As far as DirectSat is concerned, all 
of the work is DirecTV's. DirecTV currently has, and always 
has had, the right to contract as much or as little or none of its 
satellite TV system installation and service work to DirectSat 
as it, in its sale discretion, may decide. DirectSat only perfonns 
the work that DirecTV authorizes it to perform. DirectSat has 
never had an exclusive right to install/service DirecTV 
systems. Just as DirecTV had the ability to decide to whom it 
would contract with or if it would contract out 
installation/service work at all prior to the AT&T-DirecTV 
merger, DirecTV (even as a subsidiary of AT&T) continues to 
detennine what and how much work to contract out. This is not 
an issue DirectSat has any control over or ever had any control 
over, and as such is not a mandatory subject of bargaining. 
Bargaining unit work has been and will continue to be the 
installation and service of DirecTV systems to the extent and 

5 On or about July 24,2015, DirectTV was acquired by AT&T. (JSF 123, n.3). 

5 
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degree DirecTV authorizes DirectSat to perform such work. 
While Local 21 may have an issue with DirecTV's 
subcontracting of such work, it is not relevant to our 
negotiations. 

(JSF ~ 24; JSF Ex. 15). 

Apparently abandoning the rationale for the production of the HSP Agreement set froth in his 

February 16,2016 email to Simon, on March 18,2016, Webster emailed Simon again requesting 

the HSP Agreement "particularly because of the reference [to the HSP Agreement] in the New 

Product Lines proposal." (JSF ~ 25; JSF Ex. 16). 

The Parties met for a bargaining session on March 22, 2016. (JSF, 26). At the 

bargaining session Simon acknowledged the Union's March 18, 2016 request for a full copy of 

the HSP Agreement. rd. Simon stated that Respondent had already provided the Union with the 

relevant portions of the HSP Agreement. Id. Later at the same bargaining session the Union 

presented its counterproposal to Company Proposal No. 78 (New Product Lines). (Ml; JSF Ex. 

17). 

On May 19,2016, at 9:31 a.m .. , Webster sent an email to Simon stating: 

Mr. Simon, 

In connection with DirectSat negotiations I renew my request 
for a FULL copy of the HSP agreement between DirectSat and 
DirecTV/AT&T in additional to all current agreements with 
sub contractors [sic], to evaluate the extent of control of 
DirectSat by DirecTV/AT&T. 

(JSF ,29; JSF Ex. 20). On May 19,2016, at 10:28 a.m. Simon responded: 

Dear Mr. Webster: We have already provided you with all 
relevant information regarding this request. We see no reason to 
supplement our response. 

6 
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(JSF 11 30; JSF Ex. 21). On May 23,2016, Simon faxed a letter to Webster explaining why 

Respondent was declining to provide a complete copy of the I-ISP agreement (JSF 1131; JSF Ex. 

22). Simon wrote: 

The request for the full copy of the HSP agreement to evaluate 
DirecTV's control over DirectSat is hTelevant to negotiations between 
DirectSat and Local 21 regarding terms and conditions of employment 
of DirectSat employees. The 'extent of control' of DirecTV over 
DirectSat has no hearing on negotiations over wages, hours, or other 
terms and conditions of employment which are exclusively controlled 
by DirectSat. As previously explained to you at the table. DirecTV 
does not, and has no control over the wages paid to DirectSat 
employees or the metrics used to evaluate the performance of unit 
employees. These decisions are vested exclusively in DirectSat. For 
the 2+ years since Local 21 was certified as the representative of 
employees of DirectSat's Chicago South (now South Holland 
location), DirectSat has bargaining in good faith over the wages, hours 
and other working conditions of employment of unit employees. 
DirecTV has no role in these negotiations. DirectSat has never 
asserted that it cannot agree to a proposal on any issue because 
DirecTV might disapprove. Nor is the ability of DirectS at to enter into 
a collective bargaining agreement with Local 21 subject to approval by 
DirecTV. 

DirectSat has provided Local 21 with those portions of the contract 
with DirecTV which may have some relevance to our negotiations -
the scope of work covered by the HSP agreement and the metrics used 
by DirecTV to evaluate the performance of DirectSat under the HSP 
agreement. (DirectS at did not object to providing this information on 
the basis that while DirectSat has fully authority to set performance 
metrics for unit technicians, DirectSat bas stated that the metrics 
established by DirecTV to evaluate DirectSat help inform DirectSat in 
establishing performance metrics for technicians.) 

JSF, Ex. 22. On May 24,2016, the Parties met for a collective bargaining session at which the 

New Product Lines proposal was discussed. (JSF, 33). 
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ARGUMENT 

I. THE ALJ ERRED AS A MATTER OF LAW BY FINDING A VIOLATION OF 
THE ACT BECAUSE THERE WAS NOT A PROPER FINDING FIRST THAT A 
COMPLETE, UNREDACTED COPY OF THE HSP AGREEMENT IS 
RELEVANT 

The ALJ initially stated that "[t]he only issue in dispute is the relevance of the 

[HSP] agreement to the Union's duties as the bargaining representative of the Respondent's 

technicians. (D. 6:33-34). The ALJ found that the Union failed to establish the relevance of the 

HSP Agreement on both ofthe theories proffered by the General Counsel. Specifically, the ALJ 

rejected the General Counsel's argument that the Union needed to determine if DirectSat and 

DirecTV were joint employers for purposes of collective bargaining, finding relevance was not 

established because the Union did not establish an objective basis for believing DirectSat and 

DirecTV were joint employers at the time the Union made its information request. (D. 7:24-34; 

8:1-34). The ALJ also rejected the General Counsel's theory that relevance was established 

because the Union was entitled to the full HSP Agreement to verify the accuracy of DirectS at's 

claims concerning its relationship with DirecTV. (D. 9:4-36). 

Despite any finding that a complete, umedacted copy of the HSP Agreement was 

relevant for any proffered reason, the ALJ then, uninvited, restated the disputed issue as 

"whether [DirectSat] unilaterally could decide that portions of the HSP agreement were relevant, 

only turn over those portions, and then refuse to provide the remainder of the agreement when 

the Union requested it." CD. 10:15-17). Then, having reframed the issue, the ALJ held that 

relevance was established "because the Union is entitled to verify the Respondent's claim that it 

has provided all portions of the HSP agreement relevant to the scope of unit work[,]" and 

therefore DirectSat violated the Act by not providing the Union with a complete, unredacted 
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copy of the HSP Agreement. (D. 11: 11-15). This is nonsensical and unsupported as a matter of 

law. 

None of the cases relied on by the ALJ stands for the proposition that relevance 

can he established because the Union is entitled to verify the employer'S claim that it has 

provided all relevant information. (D. 10:15-32). Piggly Wiggly Midwest, LLC, 357 NLRB 

2344 (2012) (where the employer sold two of its unionized grocery stores to franchisees, delayed 

providing the Union with the sales and franchise agreements the Union requested, the Board 

"agree[ d] with the judge that the Union established the relevance of all of the infOlmation 

[requested] to its concern that the franchisees were alter egos of the Respondent[,]" and therefore 

the employer violated the Act by refusing to provide the information to the Union); Knappton 

Maritime Corp., 292 NLRB 236 (1988) (on a stipulated factual record the Board found the 

employer violated the Act by refusing to provide the Union with a complete copy of a 

purchase/sale agreement, where the Union established the relevancy of the sales agreement by 

reasonable, objective evidence of a belief of a joint employer relationship); Southern Oil Coal 

Co., 315 NLRB 835 (1994) (Board upheld ALJ's finding that Union's request for a complete 

copy of the purchase and sale agreement was rcicvant and necessary to its processing the subject 

employees' grievances concerning their contract right to panel for employment at Respondents 

other mining operations" and therefore refusal to provide it violated the Act.) 

The ALJ also misapplied Olean General Hospital, 363 NLRB No. 62 (2015). (D. 

10:34-42). In Olean General Hospital, the Board found that information "concerning a training 

program that affects employees' terms and conditions of employment is [] relevant to the Union's 

representational role" and "[tJhe specific information requested~~who the participating nurses 

would take orders from, and what education the nurses would receive to enable them to 
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participate--is, therefore, plainly relevant to the Union). rd., slip op. at 5. Unlike in Olean 

General Hospital, here the stipulated factual record established that DirectSat already provided 

the Union with concerning the scope of bargaining unit work covered by the HSP Agreement 

and the metrics used by DirecTV to evaluate the performance of DirectSat, and the Union never 

objected. JSF 1 31; JSF Ex. 22 ("DirectSat has provided Local 21 with those portions of the 

contract with DirecTV which may have some relevance to our negotiations - the scope of work 

covered by the HSP agreement and the metrics used by DirecTV to evaluate the performance of 

DirectSat under the HSP agreement.").6 Therefore, Olean General Hospital does not apply. 

None of the cases cited by the ALJ - and indeed no Board case of which 

Respondent is aware -- has held that relevance can be established because Union is entitled to 

verify the employer's claim that it has provided all of the relevant information to assess an 

employer's assertion that certain information is not relevant to the bargaining process. 

Relevance must be established before the employer is obligated to produce information. 

Relevance is not established under the Act and Board law simply because the employer 

challenges the relevance of the requested information. To conclude otherwise is circular and 

6 The ALJ agreed with DirectSat that the Union never objected to DirectSat's responses to requests for the HSP 
Agreement as inadequate. (D. 11 :5-6). Nevertheless, without any explanation or factual or legal support, the ALJ 
found that "[t]he Union's conclusion that the initial response was not sufficient obviously can be inferred from its 
subsequent requests for the agreement." (D. 11 :4-1 0). The ALI's inference is belied by the stipulated record 
conclusively establishing that the Union changed its stated reason for its request for the HSP Agreement over time. 
There is nothing in the record establishing an "inference" that DirectSat's response was inadequate. What is 
established by the stipulated record is that the Union could not and did not articulate a legitimate basis for its request 
for a complete, unredacted copy of the HSP Agreement. Compare (JSF 1 21; JSF Ex. 12), (JSF '1123; JSF Ex. 14) 
and (JSF p5; JSF Ex. 16 and JSF 1127; JSF Ex. 18). ~ S!&. Time Inc., 02-CA-134835, 02-CA-13933I, 02-CA-
141216, 02-CA-142739, 02-CA-152002, 2016 NLRB LEXIS 574 (N.L.R.B. Aug. 9, 2016) (ALJ found the 
Employer did not violate 8(a)(5) of the Act where the Union changed its reason for wanting requested non-unit 
information now claiming the information was relevant for a different purpose, and the AL.I "doubt[ed] that [the 
new] asserted reason was genuine" where the Union, when pressed why it was seeking the information, stated "it 
was being sought to determine what chance the [Union] would have in being able to solicit nonunit employees to 
sign cards authorizing the Union to represent them [and therefore] the real reason was not for the purpose of 
bargaining; rather it was for the purpose of organizing."). Accordingly, there was no factual or legal 
basis for the ALJ to make such an inference. 
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illogical. Relevance must be established first. See,~, Piggly Wiggly Midwest, LLC, 357 

NLRB at 2355 ("once the burden of showing the relevance of nonunit infOlmation is satisfied, 

the duty to provide the infOlmation is the same as it is with presumptively relevant unit 

information.") (emphasis added). 

lfthe AU's decision is not overturned, the Union would have unfettered access to 

infOlmation that is not presumptively relevant upon the employer's assertion that the l'equested 

information is not l'elevant. Accepting the AU's logic, an employer could never challenge the 

relevancy of requested information without waiving its objection. The Act does not permit let 

alone contemplate this outcome. Such an outcome is particularly inappropriate in the absence of 

any other allegatioh (let alone finding) of bad faith bargaining by DircctSat during the more than 

two years of bargaining. Such a finding is contrary to the purposes of the Act. 

As a matter of law, because there was no finding in the first instance that a 

complete, unredacted copy of the HSP Agreement was relevant to the bargaining process, the 

AU erred in fmding that DirectSat violated the Act by refusing to provide a complete, 

unredacted copy of the HSP Agreement.1 

7 After the parties submitted their briefs to the ALI, Respondent filed a motion to strike portions ofthe Union's brief 
because offered factual a'lsertions and conclusions based on evidence not contained in the stipulated factual record. 
The ALI partially granted Respondent's motion to strike. (D. 12:4 n.23). However, the ALI did not grant 
Respondent's motion to strike the section of the Union's brief entitled "How A Technician's Earnings Are 
Determined" because the ALI found that the stipulated record did contain facts regarding the performance standards 
information requests. Respondent excepts to the ALI's conclusion not to strike that section of the Union's brief. It 
was improper for the Union to offer facts beyond those in the stipulated record about the metrics used by DirecTV to 
evaluate DirectSat's perfonnance to support its claim that the HSP Agreement was relevant ~ Charging Parly'S 
Brief to the ALI at 5-7). Although the ALI stated performance standards had no bearing on the complaint allegation 
or the ALI's conclusion that Respondent violated Section 8(a)(5) of the Act (D: 12:4 n.23), the ALJ's decision not to 
strike the portion of the Union's brief entitled "How A Technician's Earnings Are Determined" should be 
overturned because the Union offered facts outside the stipulated record. 
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II. DIRECTSAT WAS NOT AFFORDED DUE PROCESS BECAUSE THE ALJ 
INVENTED HIS OWN, UNLITIGATED THEORY OF THE CASE TO FIND A 
VIOLATION OF THE ACT 

Despite the General Counsel's failure to satisfy its burden of proof regarding the 

relevancy of a complete, unredacted copy of the HSP Agreement, the ALI invented a theory 

(invalid as a matter of law for all of the reasons above) to find a violation of the Act, and in 

doing so denied DirectSat of its due process rights. The fundamental elements of procedural due 

process are notice and an opportunity to be heard. Mullane v. Central Hanover Bank & Trust 

Co., 339 U.S. 306, 313 (1950). Congress incorporated these notions of due process in the 

Administrative Procedure Act (APA). Under the APA, "persons entitled to notice of an agency 

hearing shall be timely informed of ... the matters of fact and law asserted." 5 U.S.C. Section 

554(b). To satisfy the requirements of due process, an administrative agency must give the party 

charged a clear statement of the theory on which the agency will proceed with the case. Bendix 

Corp. v. FTC, 450 F.2d 534, 542 (6th Cir. 1971). Additionally, "an agency may not change 

theories in midstream without giving respondents reasonable notice of the change." Id. (quoting 

Rodale Press v. FTC, 407 F.2d 1252, 1256 (D.C. Cir. 1968). Lamar Central Outdoor, 343 

N.L.R.B. 261, 265, (2004). 

In determining whether a respondent's due process rights were violated, the Board 

has considered the scope of the Complaint, and any representations by the General Counsel 

conceming the theory of violation, as wen as the differences between the theory litigated and the 

judge's theory. See generally Sierra Bullets, LLC, 340 NLRB 242, 242-243 (2003) (violation 

based on broader theory improper and violates due process when General Counsel expressly 

litigated case on narrow theory); NYP Holdings, Inc., 353 N.L.R.B. 343 (2008) (where General 

Counsel argued that the employee was terminated for his union and protected concerted 

12 

USCA Case #18-1092      Document #1769280            Filed: 01/18/2019      Page 319 of 323



JA315

activities, the ALI reviewed and rejected each of the General Counsel's arguments, and then 

formulated an entirely different theory finding the employer's stated reason pretextual, the Board 

reversed, finding that the ALI's theory was not part of the General Counsel's case, and did not 

afford the employer its due process rights or an opportunity to respond); see also Quic1eway 

Transportation. Inc., 354 NLRB No. 560 (2009) (finding the ALJ improperly held for Union in a 

discharge case when the General Counsel failed to advance the theory/reasons for the discharge 

relied upon by the ALI). The same outcome is appropriate here. 

Here, the ALJ analyzed each of the stated theories of relevance offered by the 

General Counsel and determined that each of those reasons failed to satisfy the General 

Counsel's burden. Remarkably, instead of dismissing the Complaint, the ALI invented his own 

theory to find a violation. DirectSat did not have a full and fair opportunity to defend against the ' 

ALl's theory of the case. Therefore, OirectSat was deprived of its due process rights, and the 

ALI's decision should be overtumed.8 

8 The AU rationalized his theory of relevance ("The General Counsel did not advance the legal theory upon which I 
am finding a violation") by noting that there were no factual disputes because that the parties stipulated to the facts. 
(11: 15 n.22). However, the Parties' agreement to a stipulated record says nothing of the ALJ's decision to find a 
violation of the Act on his own theory not litigated by the Parties. DirectSat was never afforded an opportunity to 
litigate the theory on which the ALJ found a violation of the Act before the ALJ. That was a violation of DirectS at's 
due process rights. Indeed, under the circumstances, DirectSat could not have been expected to respond to every 
possible theory that could ever be brought forth to find a violation. 
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CONCLUSION 

For the foregoing reasons, the Board should overturn the ALJ's decision and 

dismiss the Complaint in its entirety with prejudice. 

Dated: September 14, 2017 

By 

14 

Eric P. Simon 
Douglas J. Klein 
JACKSON LEWIS P .C. 
666 Third Avenue 
29th Floor 
New York, NY 10017 
(212) 545-4000 
Counsel for Respondent 
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CERTIFICATE OF SERVICE 

The undersigned affhms that on September 14, 2017, Respondent's Brief in 
Support of Exceptions to Administrative Law Judge Charles Muhl's Decision was filed with the 
National Labor Relations Board using the e-filing system at www.nlrb.gov, and that copies were 
served on the following individuals by electronic mail: 

Elizabeth COltez, Esq. 
Counsel for the General Counsel 
National Labor Relations Board, Region 13 
219 S. Dearborn St., Suite 808 
Chicago, IL 60604 
Elizabeth.COltez@n1rb.gov 

Gilbert A. Cornfield, Esq. 
Cornfield and Feldman LLP 
25 East Washington Street, Suite 1400 
Chicago, IL 60602-1708 
GCornfield@cornfieldandfeldman.com 

Dated: September 14,2017 

15 

JACKStLEWIS P.C. 
AttS.rn.\"e .' fortr.!e. spondent 

1,1 C\ 
By: l../0J\(L,..-

Douglfls J. Klein 
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